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. PREFACE © 

This volume of Decisions of the Department of the Interior covers 
the period from January 1, 1962, to December 31, 1962. It includes 
the most important administrative decisions and legal opinions that 
were rendered by officials of the Department during the period. ; 

-The Honorable Stewart L. Udall served as Secretary of the Interior 
| during the period covered by this volume; Mr. James K: Carr served 
as Under Secretary; Messrs. Frank P. Briggs, John#A. Carver, Ken- © 
neth Holum, and John M. Kelly served as Assistant Secretaries of the 
Interior; Mr. D. Otis Beasley served as Administrative Assistant 
Secretary; Mr. Frank J. Barry served as Solicitor of the Department 
of the Interior. Mr. EdwardiW. Fisher served as Deputy Solicitor. 

This. volume will be. cited within the Department of the Interior 


as “69 I.D.? | QV. 
5 4 U2a20 


tary of the Interior. 
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Page 28—Footnote 4, Barkeley | Pipeline Construction, Thee should read 

_ Barkley Pipeline Construction, Ince. — 

Pages 43, 45 and 47—Top heading H enley Construction ‘Company, should 
read Henly Construction Company, 

Page 113—Top heading, Hstate of Harry Colby, June 20, ‘1962, should read 
istate of Harry Colby, June 29,1962 : 

Page 159—Footnote 24, Urban Plumbing and H nliag: Snail. IBCA-43 
‘(November 21, 1956), 63 I.D. 881, 56-1 BCA par. 1102, should read Urban 
Plumbing and Heating Company, IBCA-48 (November 21, ads eo L.D.. 
381, 56-2 BCA par. 1102. | | 

Page 181—Case of Blizabeth iT olmes ‘MacDonald, Hugh John MacDonald, | 

- A-27711, Decided. October 80, 1692, should. read Decided October 30, 1962. 
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543); overruled, 18 L.D. 343. °"~ 
overruled, 
18 -L.D. 373. : 
Cameron Lode (13 L.D. 369) : overvalea : 

‘so far as in conflict, 25: L.D. 518. 
Camplan v. Northern Pacific R.R. Co. 

(28 L.D. 118) ; overruled 80 far as in 
~ conflict, 29 L.D. 550. 7 | 
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—-Casev. Church. (17 L.D. B18) 5, ‘over- 
24 ruled, 26 L.D. 453. | 
Case vs Kupferschmidt (30: L.D. 9); 


overruled so far as in conflict, 47 | 


L.D. 406. 

Castello », Bonnie (20 L.D. 311): over- 
ruled, 22 L.D. 174. 

Cate v.. Northern Pacific Ry Co. (41 


-I.D. 316); overruled so. far as in 


- conflict, 48.L.D. 60. . 


Cawood v. Dumas. (22 L.D. 585) 5 va-|_ 


cated, 25 L.D. 526.: 


| Centerville Mining ‘and Milling Co.. (39. : 


L.D. 80); no longer controlling, 48 
LD. 17: 


Central Pacific R.R. ‘Co. (29 r..D. 589) 5 3|- 


modified, 48 L.D. 58. 7 
Central Pacific R.R. Co. wv. ‘Orr (2 L.D. 
525) ; overruled, 11 L.D. 445. 
Chapman wv, 
Cascade Mountain Wagon Road Co. 
“(18 L.D. 61); overruled, 20 'L:D. 259. 
Chappell v. Clark (27 L.D. roe modi- 
fied, 27 L.D. 5382. | —«.:. 
Chicago Placer Mining Claim (34 LD. 
— 9); overruled, 42 L.D. 4583. 


Childress et al. v. Smith (15 L.D.. 89) é: 


overruled; 26 L.D. 458. 
Chittenden, Frank O., 
Oil Corp. (50 L.D. 262) ; overruled so 

far as in conflict, 538 LD. 228.. 
Christofferson, 

modified, 6 L.D. 284, 624. 
Claflin v. Thompson (28..L.D.- 

overruled, 29 L.D. 693... | 
Claney v. Ragland (88 L.D. eo 
48 LD. 485.) 

Clark, Yulu.8. .et ‘al: (A-22852) ‘Febru- 
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(See 


ary 20, 1941, unreported; overruled | 


go far as in conflict, 59. I.D. 258, 260. 


‘Clarke, OC. W. (32 L.D. 238) ;. overruled 


‘go far as in conflict, 51 L.D..51. 
Cline v. Urban. (29 L.D. 96).4 overruled, 
46 LL.D. 492. 
Clipper Mining Co. (22: LD. 527 oe ‘Do 
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Cochran v. Dwyer (9 L.D. 478). ae 
39 L.D. 162, 225.) | 
Coffin, Edgar A. (83 LD, 245) : > over- 


_Tuled so far as in conflict, 52 L.D..153, 


Coffin, Mary EB. (34 L.D: 564):;. over- 
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Willamette. Valley and. 
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Colorado, State of (7 L:D.:490) j over- 
ruled, 9 L.D. 408.. | : 


Condict,. W. C. et al. (A~23366) June 


24,1942, unreported ; overruled go far | 
as in conflict, 59 L.D. 258-260. 
Cook, Thomas iC. (10 L -D. 824), 
39 L.D..162, 225.) v 
Cooke v. Villa (17 L.D. jeu : vacated, 
19 LD. 442. | - 
Cooper, Jobn. W. (15 LD. 285) ; oe 
Tuled,25U.D.118.0 
Copper | Bullion and Morning Star Lode 
Mining Claims (85 L.D. 27). | Bee 
89 LD. 574.) 
Copper Glance Lode (29° LD. 542) 3. 
overruled so far as in conflict, 55 I.D. 
Corlis v. Northern Pacific R.R. Co. (23 
“LD. 265) ; vacated, 26 L.D. 652. 
Cornell v. Chilton (1. L.D. #08) 3 > over- 
— ruled, 6 L.D. 483.. - 
Cowles v. Huff (24 LD. 81); modified . 
28 L:D. 515. 


Cox, Allen H. (30 LD. 90, 468) 5 ; va- 


_eated, 81 L.D. 114... 
Crowston v.. Seal (5 L.D. 

‘ruled, 18 L.D. 586. | 
Culligan ». State of Minnesota (34 L.D. 

_ 22); modified, 34 L.D. 151. 
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429, 4381) ;. overruled so far as in con-. 
_ flict, 50 LD. 656. | 


Dakota. Central R.R. Co.. v., Desnes (a. 


LD. 415) ; modified, 20-L.D. 431... 
Davis, Heirs. .of : 40 L.D. 578) | over 
ruled, 46 L.D. 110. - a | 
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fied so far as in conflict, 45: L.D. 54. 
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modified, 43.E.D.. 300...- : = 
Denison ‘and Willits aa © L. 0. 961) : ; 
overruled ..so . far .as. in: -eonfiict, 26:: 
LD. 122. ise oe 7 
Deseret Irrigation. Co. et, a Os ‘Geviek | 
River Land and Water Co. (40 L.D. 
463) ; overruled, 51°L.D. 27. ee 
Devoe, : Lizzie: A. (5. L.D. Ay; modified, 
5 L.D. 429. 
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- Dierks,’.Herbert. (36 L.D. 367 is : _over-. 
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_ Thomas J..Guigham, March 11, 1909. 
Dixon ¥. Dry Gulch Irrigation Co. oe 


-. TD. 4); overruled, 51 LD. 27... 
Douglas: and Other Lodes, (34. LD. 


556) ; modified, 43 L.D. 128... 


F Downtan v.-Moss (19 L.D. 526) 5 + over- 


ruled, 25 L.D. 82. 


‘Dudymott v. ‘Kansas Pacifie RR. -Co:. | 
(5 C.L.0. 69); overruled so far as in | 


 eonfiict, 1 L.D. 345, 


| Dunphy, Elijah M. (8 L.D. 102) ; -over-. | 
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ruled so far as in conflict, 36 L. D. 561. 


‘Dyche v. Beleele sa L.D. 494); modi- ; : 
| | Fisher v. Heirs of Rae (421 LD. 62, 


. fied,.43. L.D. 56. | 
‘Dysart, Francis J. (23. LD. 288) « modi- 
- fied, 20 L.D. 188... . 


Easton,. Francis E.. (27 LD. 600) ; : over-. 


ruled, 30 L.D. 355. 


Hast :Tintie. Consolidated Mining Co. . 


(41 L.D, 255) ; vacated, 43 L.D. 80. 
*Elliott » Ryan (7 L.D. 822) 
ruled, 8 L.D. 110.. (See 9 L.D. 360.) 


_ El Paso Brick Co. (87 L.D. 155) ; over-|_ 


ruled so far: AS in.conflict, 40 L. D. 199. 


Elson, William 6... (6 L.D. ns over | 


- ruled, 37 L.D, 330. 


. fied,.17 L.D.. 220. 
Epley v. Trick (8 LD, 110) 5 overruled, 
9 L.D. 360. , 


Erhardt, Finsans’ (36 LD. 154) over- 


Tuled, 38 L.D; 406. 
Esping ». Johnson (37 L.D. 709) 5 over- 
ruled, 41 L.D. 289.000 


Ewing v: Rickard. a LD. 146) + “over- : 


ruled, 6 LD. 483. 


ruled, 24. L.D. 264. : 
Fargo No. “2: Lode ‘Claims. (er LD. 
404) + modified, 43 L.D.. 128 ; ‘over- 
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 -Tuled 80: far: as: in .conflict, 52. LD. 
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. ruled, 43 L.D. 183. : 

Federal Shale Oil : Oo. . (53. LD. 213) ie 
| overruled. so far as in conflict, 55 i. D.. 
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Ferrell et.al. v. ‘Hoge et al. (18: L.D.. -4 
81) ; overruled, 25 L.D. 351. . 7. 

Fette v, Christiansen (29 Ey. 710): ae 
overruled, 34 L.D. 167, " | 

Field, William C. (1 L.D.. 68) 5. over= 
-Tuled .so far. as in conilict, nee L.D... 
478. 3 

Filtrol’ Company v. Brittan aud Echart: ae 
(51 L.D. 649) 3. distinguished, ‘BS I. D.. 
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‘modified, 

13 LL.D. 511. . 


64) ; vacated, 43 L.D. 217. 


| Fitch v. Sioux City and Pacific R.R. 


Co. (216 TL. and R. 184) ; overruled, 
17 L.D. 43: , 
Fleming v. Bowe (13 LD. 18): : over 
ruled, 23° L.D. “175. . 
Florida, ‘State of (17 E.De: 855); : ‘Te-. | 
versed, 19 L.D. 76. =. | 
Florida, State of (47 L.D. 92, 98): _ 
overruled 10) far as in conflict, oh 
L.D. 291. 
Florida Mesa Ditch Co. (141 LD. 265) 5 . 
overruled, 27 L.D. 421, ? 


; Florida Railway and Navigation: Co. w. 
Emblem v. Weed (16: LD. 28) 5 modi- : 


_ Miller. (3 L.D. 324) ‘modified, 6 L.D.. 
716; overruled, 9 L.D.i237. . es 

Forgeot, Margaret (7 L.D. 280); overs. : 
tuled, 10 L.D. 629. 


| ort Boise Hay Reservation (6. LD. 


- 16) 5. overruled, 27 L.D. 505. 


Freeman, Flossie (40 L.D, 106) ;: overs 


‘ruled, 41 L.D. 63. 


Freeman v. Texas and: ceuatee Res Co: | 


(2. L.D. 550); overruled, 7 L.D, 18. 
(45 LL.D. 20) 5 modified, : 
51 LL.D. 581. ° | . 


‘| Fults, Bill, 61- LD. 487: (1058); . “over 


‘ruled, 69. I. os 181. 
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ruled, TLD, BT. oe 
Gallup oN orthern: Racifie Ry. Co. Ca a 


_;° published) ;- overruled ‘SO far: as: “in: 


: conflict, 47 L.D: 804. 
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a Grinnell Vv. ‘Southern: Pacific R.R. Co. 
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Gleason. ». Pent (14. L.D. 375: 15 LD. 
— . 286); vacated, B38». L D. 447: > over- 
; ruled SO far as in. conflict, 59 E.D. 416, 
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Gohrman v: ‘Ford 3 obo. 6): : over- 
ruled So far as in conflict, 4 L.D. 580. 
Golden ‘Chief “A” Placer. Claim (35 
L.D. 557) ; ‘modified, 37 ‘LD. 250. 


ma) : over- 


417); vacated, 31 L.D. 88, : 
Goodale V.. Olney (12 LD. 324) ; ; dis- 
tinguished, 55 I.D. 580. 


~ Gotebo Townsite v. Jones (35 L.D. 18) ;. 


‘ modified, 37 L.D. 560. 
Gowdy v. Connell CF. L.D. 56) 5 : ya- 
“cated, 28 L.D. 240, . | 


‘ruled, 26 L.D. 453. 
‘Gowdy et al. v. Kismet. Gold Mining 
Co. (22 ‘L.D. » 624) ; “modified, 24. L.D. 
eee AQIe Ge. * 
: Grampian ‘Lode (1 L.D. - 544) ; :  over- 
ruled, 25 L.D. 495, 


Gregg et al. v. ‘State of Colorado (15 ae 
| Heirs’ of Davis (40 LD. 578); ; -over=: ~ 


LD. 151) ; modified, 30 L.D. 310. 


“(22 L.D. 438) ; vacated, 23 L.D. 489. 


- *Ground . ‘Hog Lode v. Parole - and | aes 
-*Heirs of Stevenson v. Cunningham (82: | 


Morning: Star. ‘Lodes (8 L.D. 430); 
‘overruled, 34 L.D:' 568. _ (See Rik. 
Rousseau, 47 L.D.590. -) bie 


Guidney, Alcide (8 C.1:.0. Ae Y5 _over- 


ruled, 40 L.D. 399. 


Gulf and Ship Island R R. Co. (16 LD. 


286); modified, 19 L.D. 584, : 

: Gustafson, Olof. (45 LD. ae modi- 
fied, 46L.D. 442, 

Gwyn, James R. (426806). December 
2 17,! 1953, unreported distinguished, 
66 LD. 275. SO 
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Halvorson, Halvor K 
overruled, 41 L.D. 505. 
Hansbrough, Henry: :C: 
overruled, 29.L.D. 59. o 
Hardee, D. GO. (7D. 1): overruled: so i. 
_ far as in conflict, 29 L.D. 698... 
Hardee v. United States (8 LD. 391; 
-16 L.D. 499); overruled: ‘$0. far. as in: 
conflict, 29 L.D. 689. ae 188 = 
Hardin, James A. (10 LD. 18) re = 
_ voked, 14. LD. 283. : ‘ 
Harris, J: ames G. ce L.D. ys : _over- ’ 


(89. LD. 456) ; si 


~ ruled, 39 L.D.-93. 


Harrison; Luther (4 L.D. 119); rer: 
. ruled, 17 L.D. 216. ie Oe — 
Harrison, W: R: (19 L.D. 290) + over.” . 
ruled, 30 L.D. 539. . 
Hart -v. Cox (42 L.D: 
260 U: S. 427, 


592) ; : vacated, 
(See 49 L.D. 413.) 


Hastings “end ‘Dakota ‘Ry. “Go. ‘oe meee 


Christenson, et al, (22° L.D. 257 )5 e 
“overruled, 28 L:D: 572, ae 
Hausman, Peter A. C. (37 LD. 352) ; 
“modified, 48 L. D. 629. | Pe 
Hayden Vv. J amison: (24 L.D. 408) “va : 
cated, 26 L.D. 873. | 


Haynes v. Smith (50° LD. 208) ; -_over- me 


.Tuled so far. as in conflict, 54 LD. . 

“150; , | 
Heilman -v. Syverson, (16 LD. 1st) ao 

overruled, 23 L.D. 119. ~:~ _ 
Heinzman et al. v. -Letroadee’ S: Heirs ‘et mee 


-al. (28 LD. 497) ; ‘overruled, 88 L.D. a 


| 958, 
- ruled, 46 L.D. 110. 
overruled, 43 L.D.. 532. - 


‘L.D, 650) ; overruled so'far asin:con-.. .. 
flict; 41 L.D..119. (See 43 L.D. 196.) | 
Heirs of Talkington v.-Hempfling (2 
E.D.:46) ; overruled; 14 LD. 200: ": 
Heirs of Vradenberg et al. v. Orr et al. 
- (25: ‘L.D:-232) ; overruled, 38 L:D. 253. 
Helmer, Inkerman: (41 L.D. ey -mod- c 
“tified, 42, L.D. 472. : oS 


Helphrey ». Coil (49 LD: 624) 3 overs 


. ruled, Dennis v. - Jean 


oe 7 
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LD. 155); a 


Heirs of Philip’Mulnix. a LD. 831) i) ie 7 
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“Henderson, John. W. (40: L.D. 518); 


- vacated, 43 L.D. 106, 
112, and 49 L.D, 484.) ~ 
Hennig, Nellie J. (88 L.D. ‘448, 445) ; : 
‘recalled and vacated, 39 L.D. 211. 
Hensel, Ohmer V. (45 L.D. ety _ 
‘ tinguished, 66 I.D, 275. ; 


(See 44 LD. 


Herman v. Chase et al. (37 L.D. 500) sf: 


_overruled, 43 L.D. 246. 
“Herrick, Wallace H. Con L. D. 
- overruled, 25 L.D. 118.: 


- Hess, Hoy, Assignee — (46 L.D. 42) :. 


overruled, 51 L.D. 287. 


Hickey, M. A., et al. (3 L:D. 88) ; moa- 


ified, 5 L.D. 256. | 
Hildreth, Henry (45 LD. 464); ; 
cated, 46L.D.1% “ 
Hindman, Ada I. (42 L.D. 227) ; 3. Va- 
cated in part, 48 L.D. 191. 


a? Hoglund, Svan (42 L.D. 405) 5 . vacated, 


48 LD. 588. re 

Holden, Thomas A, (16 L.D. 498) ; over- 
ruled, 29 L.D. 166. 

Holland; G. W. (6 L.D. 20): overruled, 
6 L.D. 689; 12 L.D. 436. ; 


Holland, William C. “(M_27696), de- 


: cided April 26, 1984; overruled in| 


part, 55 LD, 221, ° 

Hollensteiner, Walter (38 LD. 319); : 
overruled, 47 L.D. 260. 

Holman v. Central Montana Mines" Co. 


(34 L.D. 568); overruled so far as 


ine conflict, 47 L.D. 590. 

“Hon v. Martinas (41 -L.D..119); modi- 
fied, 43 L.D. 197.. 

Hooper, Henry (6 L.D. 624) ; ‘modified, 
9 L.D. 86, 984, ree 

' Howard, Thomas Ae LD. 409). 

39 L.D. 162, 225.) « 


‘Gee 


Howard v. Northert: Pacific RR. Co. 


, (23 ..D. -6).5 overruled,..28: U.D.. 126. 
Howell,: John H.° (24-L.D. sens 3 over- 

ruled; 28. LD. 204. Bhp de ts 
Howell,: Le C. ie LD. 92): 

LL.D, AN}. ie . 


| Hoy, . A paighes: of Hess 361 LD. 421) ; i 


overruled, 51 L. D. 287, . 

_ Hughes v. Greathead- (48. LL, D. “497 )s ; 
overruled, 49 -L.D., 413.. 
TUS.. 427.) a. 

. Hull et al. v. Ingle. (24 LD. 218) - over- 

_ ruled, 30 L.D. 258. 
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‘Huls, Clara 9 L.D. 401) ; modified, a 


LD. 377, , 
Humble Oil & Refining Co. wt L. D. 5): fe 
distinguished, 65 I. D: 316. - ous 
Hunter; Charles H. (60 LD. 295) ; dis-: 
tinguished, 63 I.D.. 65. 7 
Hurley, Bertha. C. (TA-66 (Ir.)),° 
-March 21, 1952; unreported; ; -over- 
ruled, 62 I. D. 12, 
Hyde, F.A. (27 L. D. 472) ; vacated, 28: 
 L.D.. 284. 
Hyde, F. A.-et-al. (40 L.D. 284); over: 
‘ruled, 48 L.D, 881. a : 
Hyde et al. ». Warren et al. (14 LD. - 
576; 15 L.D. 415). (See 19 L.D. 64.) | 
‘| Ingram, John D. (37 L.D. ai): (See 
43 L. D. 544.) 
Inman v. ‘Northern Pacific. R. R. Co. 
(24 LL.D. 818) ; overruled, 28. L.D. 95. 
| Interstate Oil Corp. and Frank O, Chit- . 
~ tenden (50 L.D. 262); overruled so 
far as in conflict, 58 LD. 228 
Instructions (32 L.D. 604); overruled 
so far as in conflict; 50 L.D. 628; 53. 
I.D. 365; Lillian M. Peterson et al. 
_(A-20411), | 
ported. (See 59 LD. 282, 236.) 


| Instructions (51 L.D. 51): overruled 30 bo 


far as, in conflict, 54 LD. 36. 
Iowa. Railroad Land Co. (28 LD. 79; 
24. LD. 225) j vacated, 29 L.D. 79. 


jacks v. Belard et al, (29 LD. 369) ; am 
vacated, 30 L.D. B45. 00 
J ackson Oil Co. v. Southern Pacific By. ig 
Co. (40. L.D. 528) ; overruled, 42 L.D. ; 
817. | 


| Johnson v. South Dakota (17 L. D. ait); : 


overruled. SO: -far.-as in conflict, 41 
Te D. 22. 


Jones, James - A. (B LD. . 116); } over-- 
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. ruled: so far: as. ‘in eonflict, 59 I-D. 
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_ Kinney, E. C. (44. L.D. 580); overruled 
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39 L.D. 162, 225. yy 
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overruled, 31 L.D. 64. 
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R. Co., (6 C.L.0. 90) 5. overruled, 1 
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ruled, 43 L.D. 181, ee: 
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overruled, 26 L.D. 448. 
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‘Linderman wo. Wait. (6 LD. 680) 5 -over- : 
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Little Pet Lode (4 L.D. iW Ys overruled, 
. 25. LD. if) | a 

Lock Lode (6 LD. 405) « ; avereniea’s so 
‘far. as in conflict, 26. L.D. 128. 

20: L, Dd. 361) ; : 
“modified; 21°L.D. 200. - 

Lonergan v. Shockley, (38 L.D. 238) « : 
overruled so far. as in conflict, 34 LD. 
314; 36 L.D. 199. 


Louisiana, State of (3 L.D. 128) modt- 


fied, 9 L. D..157. 


| Louisiana, State. of (24 LD. 281) ; ‘va- 


-eated, 26 L.D. 5 


-Louisiana;; State. of. (47 L. D. 366) ; : over- 


ruled so far as in conflict, 51 L -D. 291. 


Louisiana, State of (48 L.D. 201) ; over- 
_, Tuled so. far as in conflict, 51 LD. 


: 291. 


overruled, 25 L.D. 495. 

Uuton,, James W.. (34 LD. 468) ; over- 
~ruled : ‘SO. far as in conflict, 35) LD. 
102. * | : 

(24 LD. 498) ; over- 

_ Tuled so far as in conflict, 43 LD. 
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Lynch, Patrick (7 L.D. 83) ; overruled 
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tugieate Thomas (8 LD. 188) over- 
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overruled, 35 L:D. 399: 
Maginnis, John §. - » (82 LL, D. 14); modi- 
fied, 42 L.D. 472. a a 


_ *MeDonogh ” School. “arund- 


—— John M: (ae LD. 8) 5 modi- 


fied, 42 L. D, 472. 


Mahoney, Timothy. (at um: 129) “over- 


* ruled, 42 L.D. B13. 
7 Makela, Charles ' (26 LD: 
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Po “McKittrick Oi Go.’ Oe Southern Pacific oe 
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| Malone Land and. ‘Water Co: ie ‘LD. 
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' 43 L.D. 181. 


| Martin: De Patrick: (at Lab. 284) 5 -over- 
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Grants Nats LD. 801) 5 3, ‘modified, 8 


“LD. 88. 
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_ 8853 “overruled: 80. far.as in conflict, 
“41 LD. 119. (See 43 L.D. 196.) 
Mereet v. Buford “‘Townsite (35. LD. 
119) ;, overruled, 35 L.D. 649. in 
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‘Meyer w. ‘Brown (15: LD. 307). 
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“Miller, D. (60 I.D. 361) 7 overruled in 
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‘ruled, 43 ED, 181. . 


Miner's. Sébastian. (- 19 LD. . 288) § vover- 


ruled, 26 L.D. 448, 
| Co. (88 | 
L.D. 488) : overruled, 40 L.D; 187.: 
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“overruled; 25. L.D. 550. 
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2s ‘| Northern Pacific R.R. Co. (20 L.D, 191) ; - ee 
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iewbanks ¢ . orhompeon! (a LD. 490) i | Nyman’ . Ste ‘Paul, ‘abibeaiolls, atid ~ 


ae overruled, 29 L.D. 108. - 
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val. AT L.D. 545) ; 3 overruled, 28 LD, | 


- flict, 16. L.D. 229. - 
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(28 L. D. 126); overruled SO far as in- % 
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., (22 L.D. 686) ; overruled, 28 L.D: 95. — 
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STL. D. 213, = ; 
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“overruled, ‘54 f. D. 159.) ora 
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fied, 25, L.D. 188. 
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overruled, 35 L.D. 411. 
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: ~ (D+44088) 3° overruled, 
1921 (M6397). © (See, 58. LD. 
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“Opinion of Solicitor, June 15, 1934 (54 
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“Opinion of ‘Solicitor, May 8, 1940 (BT 
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ae of : Acting | Solicitor, ‘July 30, | 


1942 ; overruled so far as in conflict, 
. 58 I, D. —6S81. 
| ‘Opinion of Solicitor, August 31, 1948 
| (M-83183) ; : 
726, 729, 7 


Opinion of Solicitor, May 2, 1944 (58. 


L.D.. 680) ; distinguished, 64 LD. 141. 
Opinion of Solicitor, 7 March 28, 1949 
(M-35093) ; : overruled in part, 64. I. D. 
| 70. 
Opinion of Solicitor, Jan. 19, 1956 (M- 


36378) ; overruled ‘to. -extent.. .incon- | ; 3 
Phillips: v. Breazeale’s Heirs (19 LD. 


sistent, 64 LD. 58. 


: Opinion: of Solicitor, June* 4 1957 Med. 


86443) ; overruled in part, 65. LD. 316. 


Opinion - of Solicitor, July 9, 1957 (M- 
36442) ; - withdrawn and superseded, 


65 ID. 386,388. 

ee of Solicitor, 
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Opinion of. Solicitor, Oct. 27, 1958 (M- 


_ 86531) ; overruled,.69 I.D. 110, 


| Opinion of Solicitor, July 20, 1959. (M~ 
86581, Supp.) ; overruled, 69 I.D. 110. 


“OVERRULED 
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distinguished | 58 ‘LD. 
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‘AND “MODIFIED CASES — 


One ‘and. California’ R.R. Co. 0. 
' Puckett coe L.D. ys 3 “modified, 53 
ID. 264. ami 

Oregon Central Military Wagon Road 
Co. v. Hart (17 L.D. ae overruled, 
-18-L.D, 5438... 7 2 

Owens. et al. v. “State. of California” (22 

3 LD. ee) . overruled, ‘38 L.D. 253. 


Pace. De. ecansiaennen et: Al. (501 LD. | 
369); distinguished, 61 I:D: 459. 
Pacific. Slope Lode (12 L.D. 686) ; -over= 
ruled 80 far “as. in conflict, 25 L.D. 
B18. : 
Papina — OU, alderaon:: cL. 
- modified, 5 L.D. 256... 
Patterson, Charles. Bp. (3. LD. 
' modified, 6 L.D. 284, 624, a 
Paul, Jones Lode. Ze. L.D. ae modi- 
. fied, 31 L.D. 359. °° 
Paul v. Wiseman (aL ID. 12): > Over- 
—Yuled, 27 L.D. 522. _ 7 
Pecos Irrigation and Tpeovenche Co. a 
(15 “LL.D. 470) ; overruled, 18 L.D. 
168, 268. . 
Pennock, Belle. Te 
cated, 43 L.D. 66, ; | 
Perry v. Central Pacific RR. Oo. (39 
LD. 5); overruled, SO far as in con- 


BLP. 9); | 
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(42, LD. 315)5 9 a 


Phebus, Clayton (48° L.D. 428) ; ; over- 
: ruled - ‘So far. as in conflict, +50 L.D. 
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Phelps, Ww. L. (8 C.L.0, 189) ; 3 over- 
ruled, 2 L.D. 854. 
Alonzo (e- L.D. B21); over- 
- ruled, 15 L.D. 424, 


573) ; overruled, 39 L.D. 93. 
Pieper, Agnes C. (35 L.D. 459) 5 over- 
ruled, 43 l..D. 374. : 
Pierce, Lewis | Ww. (18. LD. 328); 3 Va: 
eated, 53 I.D. 447; overruled | SO. pd 
as in conflict, 59 I.D. 416,422, 
Pietkiewicz et al. v. Richmond (29 L.D. 
.195) ; overruled, 37.L.D.145. | 
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ruled in part; 20.B.D. 204... | 
Pike’s Peake Lode (14 L:D. 41 yi -over- 
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Braasch (48. L.D. 448); overruled: so 
far ‘as in conflict, 60 I.D. 417,419. | 

Premo; George (9 L.D. 70). . (See: 39 
_ L.D.162, 225.) ae | 

Prescott, Henrietta P. (46 L.D. Sa 3 
overruled, 51 L.D. 287. 

Pringle, Wesley (138 L.D. ee ;. over: 
. ruled, 29 L.D. 599. 

‘Paovenedl: Victor H.. (30 LD. 618) ; : 
overruled, 35 L.D. 399. 


' Prue, Widow of Emanuel (6 .L.D. ane) * 


vacated, 33 L.D. 409, 
Pugh, F. M., et al. (14 L.D, 214) 5 5 
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as ‘modified, 29 L.D. 628. 
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. Philbrick (A-16060), August 6, 1931, 
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- Rankin, James D., et al. (t LD. at) Ee 


overruled, 35 iL. D. 32. 


- ‘Rankin, John M. (20 LD. 972); 5 Te] 
Ce ‘| Sangre de. Cristo. and. Maxwell Land - 
Te Rebel Lode °(12 L.D. 683) ; ; overruled, 1 


. versed, 21. L.D. 404. 


20 L.D. 204; 48 L-D. 528. ° 


-*Reed %. Buffington (7 L-:D. 154) ; over] 
(See 9 L.D..360.) | 


ruled, 8'L.D. 110. 
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cated, 40L.D.420. — 
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' L.D. 44) ; overruled, 37 ‘L.D. 250. 
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Roberts: v. Oregon Central “Military 
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ruled, 9 L.D. 202. 
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6 L.D. 772; SLD. 467. 


| Spruill, Talia May (50. LD. D540) Saba State of Utah (45 LD. SB) s overruled, 


“ruled, 52 L.D. 389. 


‘Standard Shales Products. Co. (52 LL D. hy 
822) ; ‘overruled so far as in, conflict 7 : 


58 I.D. 42. 


‘State of California (14 L. D. | 258) ; ie 


cated, 23 L. D. 230. 
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AUT RICE C. COPELAND 
A-28454 (SUFP.) | | Decided I February 27, 1968 


Public Sales: Generally | ; 
The conservation policy announced on February 14, 1961, does not require the 
cancellation of a public sale held prior to the announcement because, after 
the date of the sale, the market value of the land has Tacnesned substantially 
over its value on the date of sale. ; 


Public Sales: Generally 


The consummation of a public sale, under the conser vation policy announced 
on February 14, 1961, will depend upon whether the amount bid or offered 
by the successful purchaser is equal to or over the fair market value of 
the land on We aa of the pe 


‘ON REC ONSIDERATION 


By cen dated October 23, 1960, - the De pecanen saiaied a 
decision by the Director, Bureau of Land } Management, dated Febru- | 
ary 12, 1960, which, in turn, affirmed'a decision by the Arizona State _ 
“Supervisor dated J: anuary 5, 1959, rejecting the preference rights 
asserted by Leslie N. Baker and others to purchase. land offered at 
public sale on August 28, 1958, pursuant to the provisions of the public — 


sale law (43 U.S. ron 1958 ed., sec. 1171), and declaring Mrs. Autrice — 


C. Copeland to be the purchaser of the land. The Department held 
that, it having been establishéd that no other party was entitled to 
a pre erences right, Mrs. Copeland, as the high bidder at the sale, must 
be declared to be the purchaser of.the land. 


Thereafter, the Assistant Director of the Bureau of anid Maas aie 
ment, in a decision approved by the Secretary of the Interior on April — 


| 14, 1961; 2 vacated the sale on. the ground that it did not secon: with 


-1 Leslie N. Baker et. al; Kpda5a (et. 26, 1960). 
2 7 Lestie WN. Baker ef al: ‘(Arizona 019268 ete. ).. 


«69 LD. 1-4 
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the then recently announced land conservation policy. The decision 
noted that over 214 years had elapsed since the date of the sale and 
that the value of the land was approximately 10 times the value at 
. which it was appraised before the sale. 
Mrs. Copeland filed a motion for reconsideration of the seein 
of April 14, 1961, and presented oral argument in support thereof. 
The conservation policy to which the decision of April 14, 1961, 
referred was announced on February 14, 1961.3 The policy, as it re- — 
lates to public sales, is that the Goreraneat must receive a full return 
for its property, that no party to‘a transaction with the Government 
should receive a windfall, and that, to the extent that the law permits 
and in the absence of a ‘binding contract, no transaction will be con-. 
summated where, in the course of processing, evidence develops, that 
the Government wil] not receive full value. | 
No cash certificate has ever ‘been issued to Mrs. Copeland ; she thus 
has. no. ‘contractual right against the United States (43 CFR. 250.5). 
| Nevertheless, it is believed now to be unfair to interpret-the policy 
as requiring cancellation of a sale because after the date of the sale. 
the market value of the land has increased substantially over its value 
on the date of sale. In this case, an increase in value occurred dur- 
ing’ a, period when Mrs. Copeland had no control over the situation and, 
but for the unsuccessful appeals of persons later shown.to have no 
preference rights to purchase the land, in all likelihood a cash cer- 
tificate would have been issued long, prior to the announcement of the 
new policy.. In such circumstances, it cannot. be said that, where the 
Government would receive the fair market value of the property as_ 
of the date of sale, the Government is not receiving a full return for . 
its property or that Mrs. Copeland would receive a windfall. Toso 
hold would be to penalize Mrs. aed for ncelaye ey the i of . 
sale not attributable to her. 
By the same token, however, if it is sri to penalize the eee : 
at_a public.sale for appreciations in value of the offered land oc: 
- curing after the date of the sale, it would be contrary to the Govern- | 
- ment’s interest to.permit the consummation of a sale-upon the basis 
of values which were determined before the date of the sale and which — 
donot reflect the true value of the land on the date of'the sale. . Accord- 
ingly, it is concluded that consummation ofa public sale: should dépend - 
‘upon. whether the amount bid or offered by the; successful purchaser is. 
equal to or over the fair market value of the land c on the date: of the 


- 8 This policy superseded and prandenea the: “g0- -called anti- speculation policy announced 
by former: Secretary penton in February 1960. 


Sho, BELCO PETROLEUM CORP., CHARLES GETZLER | 2. | 
: March 2, wee | | | 


| sale, The conservation poliey of February 14, 1961, will be so con- 
strued and applied. - 

Of course, this does not mean ‘that every appraisal made a day, a 
ek or a itionth. before the date of sale will have to be reviewed ag 
of the date of sale. Necessarily, as a practical matter, an appraisal 
must precede the date of sale. Whether an appraisal feeds review will 
depend upon such factors as the time elapsing between appraisal and. 
the date of sale, movements in the real estate market in the ae | 
changes in land use, ete. | , 

In this case it appears ‘that the aaa in. 1 question. was. appr aised in 
April 1958 at $35 per acre, a total value of $39,516.40 for the 1,129.04 _ 
acres offered for sale. The sale was held on August 28, 1958, at which 
time Mrs. Copeland submitted a high bid of $39,517, sixty. cents over. 
the appraised value. The report upon which the appraisal was made 
is not a part of the record now before the Department.. In the circum- 
stances and in view of the fact that the land is located within 20 miles 
of Tucson, Arizona, in:an area where considerable land speculation has 
taken place, the case should be reviewed by the Bureau of Land Man- 
~ agement, to determine whether. Mrs. Copeland’s bid reflected the fair. 
market value of the land on the date of the sale. If so, the sale should. 
be reinstated and. processed | further. If not, the vacation of the sale 
will stand, bat : - . 


Joun A. Carver, Jr., 
Assistant Secretary. 


-BELCO PETROLEUM CORPORATION 
CHARLES GETZLER 
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oil and. Gas Taasen' Assignments— Applications and Entries: Filing 


A partial ‘assigument of an oil and. Las lease is a document required by law 
_ or decision to be filed within a stated period and as.such comes within the 
: : provisions ‘of the regulation relating to filings made on the next business 
. day when 'the last: aye of the stated perloa falls on. a ony when the office 
aan aan er eae 4 Pe aes oe Gale | , 


APPEAL. FROM THE BUREAU OF LAND MANAGEMENT a roe 


«Balbo Pairsleun: Corporation. and Charles Getzler have. ppealea: | 
to the: Secretary of the Interior froma decision: dated: August ‘43,:1961,' 
of the Acting’ Chief; Division of Appeals, Bureau’ of. Land Manage. | 
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ment, which affirmed decisions of the Salt Lake City land office deny- 
img approval to assignments of lands embraced in ea oil 
and gas leases Utah 0631 and 0645. 

Bach of the leases was issued for a 5-year term, effective June 1, — 
1951, and was thereafter duly extended for anotner, 5- -year peril 
ending May 31, 1961. 


‘As a result - asslenments of the record title filed on September 


20, 1960, approved effective October 1, 1960, Gulf Oil Corporation and 
Belco Petroleum Corporation each held an undivided 50 percent in- 
terest in each lease. On April 19, 1961, in the eleventh month of the 
tenth lease year, two sets of ee were executed. The first as- 
signed all the Gulf’s and Belco’s interest in 40 acres of each lease to 
Charles Getzler, while the second assigned Gulf’s interest in the re-_ 
maining acreage in each lease to Belco. The latter assignments were 
filed with the land office on April 28, 1961, and ne former on mey 1, 
1961, which was a Monday. | | 

The partial assignments, if proper, would have eimai each — 
lease into two separate leases and would have resulted in the ex- 
tension of the term of each lease for two years from the time the as- 
signment became effective. Section 30(a) of the Mineral Leasing Act, 
~ as amended by the act of July 29, 1954 (30 U.S.C., 1958 ed., sec. 187a). 2 

_ In decisions dated June 7, 1961, the land office Te] ‘ected the assign- 
ments to Getzler on the grounds that they had been filed. when less 
than a month of the lease term remained, that a partial assignment 
- filed less than a month before the expiration of the lease term cannot 
become effective to segregate the leases and to entitle them to an 
extension, and that, as a result, the leases expired on May 31, 1961. 
 Franco-Western Oit Company et at., 65 I.D. 316, 427 (1958). 

The land office, then, in two other decisions of the same date, denied 
approval to the assignments of an undivided 50 percent interest from 
Gulf to Belco, holding that an assignment of an undivided interest 
does not serve to extend a lease and that, as a result, the leases expired — 
on May 381, 1961.. See Kirby Petroleum Company et al., 67 LD. 404 
(1960). : 

On apeil to the Director, thie appellants contended that the last. 
day of the eleventh month of the tenth lease year was April 30, 
1961, a Sunday, that under the Departmental regulation, 43 CFR, 
1960 Supp., 101.20(c), the request for approval of the-assignments 

to Getzler filed on the following Monday, May 1, 1961, must be con- 

“a This provision “was further amended by’ section 6 ofthe act of September 2° 1960 (30 
U.S.C., 1958 ed., Supp.. IT, : sec, 187a), to limit extensions. based: on partial assignments. 


only. to leases which are in their extended term by reason Of producuon: actual or. sus 
pended, or the payment of: ‘compensatory royalty. 


By. OE BLO PETROLEUM. ‘CORP:, CHARLES - GETZLER *5 
. March @, 1962 


sidered to he danaly: filed, ‘that ‘the leases” were. Herston axendadl 
and that, ‘consequently, the assignment from Gulf to Belco, affecting - 
leases whose. terms had -been oo extended, ought. also to have been 
approved. | 

The decision of August i 1961, held that a partial sete eeaane 
of an oil.and gas lease is nota document required by law, regula- 
tion or decision to be filed within a, stated period within the meaning 
of the regulation cited, that the requests for approval of the assign- 
ments were not filed when there was at least one month left in the 
lease term, and that, consequently, the land office properly denied 
approval to the assignments to Getzler. 

In their appeal to the Secretary the appellants reassert the con- 
tentions they: urged upon the Director. 

The pertinent regulation, supra, reads as folSwee 


Any document required by law, regulation or decision to be filed within a hated at 


period, the last day of which falls.on a: day the land office or the Washington 
Office is. officially closed, shall be deemed to be timely filed if it is received in - 
_ the appropriate office on the next day the office As open to the public. 

_ The section of the Mineral Leasing Act, as amended, supra, relating ; 
to partial assignments requires that three original executed counter- — 
parts” of the assignment must be filed with the proper land office 
before an assignment can become effective and that, even then, it 
will become effective only on the first day of the lease month following 
a proper filing. The regulation dealing with assignments, 43 CFR, - 
. 1960 Supp., 192.140, adds nothing pertinent to the requirements of — 
the statute. In the Branco: Western case, supra, a Departmental de- 

cision interpreting the statute, it was held that in order for a lease 
to become segregated through partial assignment and thus become en- 
titled to the extension authorized for segregated leases, the partial 
assignment affecting it must be filed while. there is still one month — 
remaining to the lease term and that, if the requirements for filing 
a partial assignment of a noncompetitive lease are not met before 
_ the end of the next to the last month. of the lease term, the assign-. 
ment cannot be approved. 

In other words, a request for approval of a partial assionment must 
be filed no later than the last day of the eleventh month of the 
last year of a lease term. This interpretation of the statute by a 
Departmental decision seems to me to bring a partial assignment 
directly within the terms of the regulation as a “document required 


by law * * * or decision to be filed within a stated period.” 
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_ A review of the. circumstances ss ending to the issuance of the regu- 
| lation reinforces this conclusion, for it was adopted to conform the 
Departmental practice to the court’s holding in Farrelly et al. v. 
McKay, C.A. No. 3037-55 (D.D.C.), decided October 11, 1955, over- 
turning the Department’s decision in John J. Farrelly et as 62 L.D.1 
(1955), that an application for the extension of a noncompetitive lease 
required by statute to be filed prior to the expiration of the lease term 
is timely filed on the first business day following a Sunday or legal - 
holiday on which the primary term of the lease expires. In a later 
case, Chester Gordon et al., 67 I.D.. 1 (1960), the regulation was. 
held to make timely a, request for an extension filed on the day after 
a lease had expired when the last day of the lease was a half-holiday 
asa result of an Executive order? These decisions demonstrate that — 
the Sunday rule is to be applied liberally and leniently 4 in the absence 
of some clear indication to the contrary: 

‘Thus it follows that the assignments to Getzler are to be consid- 
ered as timely filed, as segregating the leases of which the lagds 
they describe were a part, and as extending both assigned and retained 
portions of the leases for two years from May 1, 1961, the effective. 
date of the assignments. This being so, the assignments from Gulf 
to Belco pertain to leases that survived their normal expiration date 
and, all else being regular, ought to have been approved.’ 

_ Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.24(4) (a), Departmental 
Manual; 24 F’.R. 1348), the decision of August 11, 1961, is reversed, 
and the cases are remanded for further proceedings consistent with 
. this decision. : 
| Epwanp W. Frstme, 
Deputy Solicitor. | 


. . *See also Bette M. Snyder et al., Babess (June 8, -1960)) Mateotm Petrie, 66 I.D. 288 
(1959). ; 
“8In any event, these assignments were timely filed and ought to have been approved 
- effective May 1, 1961, for the fact that, absent some reasons for extending them, they 
would have expired & month later on May 31, 1961, is no reason for refusing approval to 
an otherwise valid assignment. ~— 
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Contracts: Delays of Contiactor—Contracts: Notices - 


Where the issuance by the Government of a notice to proceed with the 
contract work would require the contractor to begin performance during 
unusually severe and unforeseeable weather, the delay by the contractor 
in not commencing work during the period of such weather is excusable. 

Contracts: Delays of Contractor. 


In determining ~ the question of alleged igoneaseatie and unusually severe 
weather, official weather reports covering a period of ten years next 
preceding the year of the weather complained of are sufficient to establish 
an average pattern of weather for comparison purposes. | 


‘BOARD OF CONTRACT APPEALS. 


| On Pebrusty 93, 1960, the contractor appealed. from the contract- 
Ing. officer’s Findings of Fact and Decision dated August 8, 1959, 
which was mailed January 28, 1960. It was received by the con- 
tractor on January 29, 1960. Hence, the appeal is timely. Appellant 


_. seeks an extension of time for performance of his contract. because 


of alleged “unusually severe weather.” A hearing in this matter. 
was conducted at Ephrata, Washington, on March 20 and 21, 1961. 

The contract described above was awarded February 5, 1959, on 
Standard Form 23 (Revised March 1953) and contained. Standard | 
Form 23A (March 1953). It provided for the construction of con- — 


 erete lining in existing laterals W44C and W44C7 in the Columbia > 


Basin. irrigation. project a few miles from Kphrata, Washington, : 
. for a total lump-sum price of $54,392.50, the work to be completed 1 in 
50 calendar days from the receipt of Notice to Proceed. | , 
Receipt of that notice was acknowledged February 6,.1959, so 
that the required completion date was March 28, 1959. “The con- 
tractor did not actually begin work until March 15, 1959, and the 
job was completed May 6, 1959. This represented a delay of 39 
calendar days, for which the contractor was see a, total of 7 560 
at the rate of $40 per day prescribed in the contract. - 

The General Manager of appellant, Mr. J. Kenneth ae tes- 
tified that he visited the job site on: the Saturday and Sunday prior 
to the opening of bids on January 22, 1959. At the time.of his visit, 
on January. 17-18, 1959, the ground was Ons and there was some _ 
snow “but not much drifted. ae | Sa | 


 2Transeript, page 85 (hevemnatter cafecred to as “Tr.-—’’). 
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Mr. Riggle stated that on. February 9, 1959, he attempted | to drive 
to the job site but: was prevented om revehing it by snow drifts — 
on the roads and on the canal banks. Mr. Riggle testified that on 
_ February 10th, 11th, and 12th, he talked over the telephone with 

Mr. Byron Boston, Assistant: Field Engineer of the Bureau of Rec- | 
— lamation at Quincy, who suggested on each occasion that further 
efforts to get to the job be postponed for a few days because of the — 


weather, there being about six tnches of snow on the te and four- 


foot drifts blocking the roads.’ 

On February 16, 1959 Gis date Suge: ee a Mr. “Bosany, ap- 
 pelant’s concrete forenoll tried to go to the job site with a pickup 
truck and “couldn’t make it” because of a snow drift, according to 
Mr. Riggle.* | 
_ Mr. Boston, Mr. Riggle and several other 3 men were unable to 

get to the job the following day, February 17, 1959, but on February 
25th, Mr. Boston, Mr. Riggle and a Mr. Bietzeke, i in a 4-wheel-drive | 
Jeep, were able to arrive at one end of the 3-foot lateral W44C-7, 
but proceeded only to a point about 4,000 feet from the end of the 8-foot 
lateral W44C because it would have been necessary to wade through | 

deep snow to reach that lateral. i. 

Also on that date, these persons tried again to avive to the pro- 
posed gravel pit, but couldn’t get off the country road where they 
were to turn into the approach to the gravel pit.® 
On all of these occasions the ground was frozen to a depth of — 
about twelve inches. This was a critical factor in appellant’s opera- _ 
tions. In order to perform the contract, it was necessary to excavate 
about 6-8 inches of earth from the existing ditches before placing 
the gravel base for the concrete lining. The 12-inch layer of frozen. 
~ earth could not feasibly be removed except to its full depth. This — 
would have required excessive back fill and was not economical, 
according to Mr. Rigele. Also, it was not feasible to pour con- 
crete unless the air temperature was at least 35 degrees. ‘The average 
daily temperature at Quincy did not. exceed 30 degrees at any time 
from February 1 to February 22, 1959, according to the official 
weather bureau records. The average was 31 degrees on February 23; 
35 degrees on February 25; and it went up to 46 degrees on Feb- 
ruary 28. The temperature dropped back to 84 degrees average on 
March 1, but climbed again to 51 degrees on March 6, 1959. 

Tt is ‘conceded by appellant that, work could have beet commenced _ 
on March 7, 1959. 6 However, due to the refusal to proceed, on. the 

2Tr, 14, 7 . 

®Tr, 15, 16, 17. 

4Tr, 17, 


5 Tr. 18, 19. 
8 Tr, 24, 
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part of a meubesateciok whom the contractor- -appellant expected. to. 
to perform the initial stages, the work did not actually begin until 
~ March 15, 1959. The Government’s witness Byron Boston testified 
that, in i opinion, work could have been started about March 1, - 
1959.7 | 
‘It appears from the official | weather. qeports © “that: a sotiiewhat 
‘unusual situation existed in January and February 1959. There were 
only about three inches of snow on the ground in the latter part of 
January and. this condition permitted the soil to freeze to a greater 
depth than would have been the case with the protection of a thick, 
insulating snow cover. Then, beginning the 9th of February 1959, : 
several successive storms deposited ‘a total of ten inches of snow 
and most of it remained on the ground until the end of February, 
with a maximum depth of thirteen inches, including previous accre- _ 
tions. The result was that this heavy snow cover prevented the 
frozen ground from thawing until practically all of the snow had 
melted. A similar pattern ‘of snowfall and soil freezing does not 
appear to have occurred in the previous ten years,® as to January — 
and February, except for the year 1949. Otherwise, in every year, 
more snow fell.in January than in February, as we see from the 
tabulation below. Also, more snow fell in February 1959 than in © 
any February for the previous ten ote. | | 


iraeset Snowfall at Ephrata 


Year po January “February _ March - 
DOF ee nds eit ae a et etd aes ee 9.5 ee |e ere 
DOGO! ee et ae aes 10.3 AB ° 4.0 
TOOT ast wae ae ee See oe 7.9 6.1 =. 5.83 
1S) 7 See geen pron ENE nT: FOUN en 13.5 2..0° _ EF = 
ht ee a een RD 5.0 0.2 T 
O54 26 ce eh eae 14. 2 3. 0 0.0 | 
Year January February = March 
A Ss ne a eee kek 1.0: ee 
1056 sec cuneceocenue eo ted 10.7 +25 ap 
UO Ga me eee ee 6.5 2. 8- Z. 0 
VO5S ese ee hd ee 1.0 0.0 2.0. 
1959 (Contract Yr.)._..--_____- 6.0. 10.0 0.0 
“Trace. | 
ASTD GS 3 456: 


- §Government’s Exhibit D. a a ; 
8 Of, Refer Construction Company, IBCA-267 (February 28, 1962). 
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| Moreover, the average temperatures for J anuary. and ‘February. 
over the previous | ‘ten. years. show a peculiar dissimilarity when com- 
pared with the months of Ja anuary and February 1959. an or the last | 
15 days of each Ja anuary in the years’ 1949-1958, the average tempera- 2 
ture fluctuated between about 17 degrees and 93 degrees, and in Feb- 
ruary over the same ten years, the average temperature rose in. a 
steady trend from a low of 18 degrees on. | February 1 to about 40 de- 
grees at the end of February. | : 
In contrast with the previous ten-year averages, ‘the’ temperatures. . 
at Quincy (a weather station nearer to the work site than is Ephrata), 
for the last 16 days of January 1959 fluctuated between 22 degrees and. 
Al degrees, being 10 to 15 degrees warmer than the ten-year average 
on all but 3 days. This was apparently not mild enough to thaw the 
frozen ground. This contrast was reversed beginning February. 6, 
1959. . Thereafter, until about the first of March, the 1959 average 
daily temperatures were from 2 to 7 degrees eolder than the ten-year. 
average for that period, except for one aay when they were both 30 
ee 10 | 
Under the circumstances the Board finds that the weather for Feb-— 
ruary 1959 in the vicinity of the work site was unusually severe, and 
that such weather was not foreseeable. It was maintained by Mr. 
~ Boston, the Government engineer, that the work could have commenced 
about March 1, 1959.: Appellent contends that due to the severe 
weather it eon not have commenced work until March 7,1959. Even 
if this is true, it should be anticipated from the natural vagaries of the 
weather in that locality and season that a few days of work would be 
lost in any event.* At least it is probable that appellant’s equipment 
could have been moved to the site about March 1 while the ground was 
still frozen sufficiently to support it during its transport. Hauling 
was restricted on March 7, 1959, because “the roads were very soft.” 1? 
Accordingly, pursuant to Class 5(c) of the contract, entitled 
Termination for Default—Damages for Delay—Time Extensions, the 
time specified in the contract for the performance thereof is hereby 
extended by 21 calendar days from March 28, 1959, to April 18, 1959. 
Hence, the appellant is chargeable with a delay of 18 calendar days, | 
from Apr iu 18, 1959,-to May ¢ 6, 1959, the date OF actual completion. 
ao ° Government's ‘Exhibit B. . . 
11 Of. Caribbean Engineering Gemaane Vv. United States, 97 Ct. Cl. 195, 229 (1942). iad Yo) 
be entitled to an extension on account of bad weather, the bad weather must have heen 
in fact unforeseeable. Any prudent man would have anticipated that he would have heen 
delayed at least two days by bad weather, If not more.” See also 14 Comp. Gen. 431, 433 


(1984). ee EG ree ry 
 Riggle, Tr. 24, | dt, Whee oie dhe.tand oe: a 


We concur : 


} 


1}  . MERITT-CHAPMAN &- SCOTT CORPORATION. °:200.5 IL 


March 15, 1962 
CoN etonon . 


The appeal is sustained to the extent indicated in the Peace” 
opinion. It is’ denied as to the remainder of appellant’s claim of 
ee del ay. | | 

| Tuomas M. Durston, Men ember. 


JOHN J. Hees, M mbar 


Pavur H. Ganrr, Chairman. 


APPEAL OF MERITT-CHAPMAN & SCOTT CORPORATION | 
TBCA-240 | Decided Mareh 16, 1968 | 
Rules of Practice: Appeals: Generally 


Where a party to an appeal has previously requested. ‘eetongeration of a 
decision and the Board has issued a decision upon such reconsideration, the 
Board is without authority to entertain a request by that party, fora further 
reconsideration. — 

Rules of Practice: Appeals: Generally 


Where a request for reconsideration of a decision of the Board is not persua-- 
Sive of err or by: the Board, the decision will be affirmed. 


“BOARD OF CONTRACT APPEALS 


The Gosaneet has, for the second time, requested resoncidemion 
of the decision of the Board in this appeal, Following the first re- 
quest of the Government for reconsideration, concerning the original. 


decision, the Board modified its holding as m the amount. of increased 


wages of the electrician employees which should be treated as quali- 


fied for escalation under the contract terms, by reducing. that amount. 


from $1.10 per.hour to $.80 per hour? 

The Government now requests pesonerieracign of the odihed isc 
sion of November 9, 1961, on the ground that the modification in and 
of itself constitutes an initial” decision which was. not urged by 
either party,. and as to which the Government i is entitled. to recon- 


sideration for the first time.. 


_ Appellant has: also requested. reconsideration ¢ of ‘he modified doa: 


sion on the ground that the original decision should not have been — 


modified in any respect. ‘Since this is the ‘first: request for reconsider- 


11BCA-240 (January 4, 1961), 68 LD. 1, 61-2 BCA par. 3193, 3 Gov. Contr. par 83. 
?IBCA-240 (November 9, 1961), 68 I.D. 363, 61-2 BCA par. 3194, 4 Gov, Contr. par. 19. 
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ation by appellant, it is perhaps it in a better Bean to argue for a 
further reconsideration. However, we do not consider it necessary to 
dwell on this point. Reconsideration is denied as to appellant for the — 
reason that the fullest consideration has already been accorded. to 
appellant’s claims. Nothing is now presented which was. not before 
the Board at the times of the original decision and the first 
reconsideration? | | 

Reconsideration on behalf of the Government. is likewise denied a 
for the reason that the Board is without authority under section 4.15 _ 
of the Board’s rules * to entertain a second request: for reconsideration. 
The Carson case, footnote 1, supra, is also dispositive of this question. 

However, even if it were not for this procedural bar to the Gov- 
_ ernment’s: request, the Board would be constrained to refuse to modify 
further its existing decision on the merits of the arguments advanced.. 

~The Government has not cited any precedent or authority for its 
novel theory, that a modified decision amounts to an initial decision, 
and the Board has been unable to find any basis for such a proposition. 
Additional proceedings for reconsideration could be repeated ad én- 
finitum on every successive occasion of modification of a decision, ir 
this concept should be adopted. 

One argument is that on the first reconsideration the Board erred 
in partially reducing the amount of the electrician’s wage imcrease 
eligible for escalation, for the reason that neither the Government nor 
the appellant had asked for a “middle ground” type of decision. 
Therefore, the Government now insists on an “all or none” verdict. 
This was uot, apparently, the Government’s position when Depart-- 
ment Counsel, in his brief on the first reconsideration, cited with seem- 
ing approval the decision of the Comptroller General which obligated 
the contracting officer (and, of course, the Board) to “determine what 
oart, of any, of the * * * $1.10 per hour paid the electricians above 
locally prevailing’ base wage rates-constitute elements excluded from 
escalation: * * *.” (Italics supphied. ) Obviously, the Board did not 
err; The:Board’s authority, to-arrive at-decisions which:-may.involve 
holdings as to values somewhere between the disparate claims of the — 
adversaries before it, is, of course, inherent. 3 | 

~The allegation in Department Counsel’s second Motion for Re- 
consideration to the effect that the Board’s holding in the first recon- 
sideration is hot ‘supported by substantial evidence 1s 3s too vague for 


nen or 





8 Carson Construction Company, IBCA-21, 25, 28, 34 (May 20, 1959), 66 LD. it Z. 
443° CER 4, 15. _ 
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jenothy: ééieideration i Tti is enough to say nat the Board recon- 
sidered all of the evidence, including. the increased base rates paid 
to electicians by. other contractors on nonremote projects as well as 
tothe increased rates negotiated with other groups.® 

The statements in the same brief, citing a holding of the Board, in 
the decision of November 9, to the ‘effect that at the time of bidding, 
the appellant could have had only scant hope that subsistence costs for 
the electrical workers could be eliminated by the furnishing of house | 
trailer sites and other facilities, is not conclusive as to disposition of 
this case. This situation was only one of several which was recognized 
and considered by the Board.* It does not follow, from the presence 
of that mere “scant hope” at the time of bidding, of eliminating sub- 
sistence costs, that appellant abandoned that hope entirely in com- 


puting its bid, or that the electricians would or could never insist on 


and obtain a raise in wages in excess of the amount of subsistence, nor _ 
does it mean that the issue of subsistence could never be compromised | 
by the electricians with the Arizona contractors. The increased pay 
rates for electricians were negotiated, not by appellant, but by other 
employers with no participation whatever on appellant’s part. Appel- 
lant was nevertheless’ bound to pay the increased rates.. To attach to- 
the Board’s observation an import which would indicate that the 
Board ignored its own observation. would not be in oe with 
- the facts. . 
The Board did not. adopt the tandadl of the epee engineers? ee 
wage increase as.a yardstick for determining the amount.of the elec- _ 
. tricians’ wage increase eligible for escalation. The Universal: Equip- 
tment Operator’s rate increase of $.73 per hour was compared with the — 
- electrician’s increase in dispute of $1.10 per hour, and with the increase © 
of $.50 per hour obtained by the Five Basic Crafts. The Board does 
not adopt the reasoning of the Government to the effect that no com- 
parisons are permitted except with rates of other specialty crafts such 
as painter, plumber and pipefitter, whose wage increase rates are now 
belatedly offered in evidence as exhibits to the Government’s brief. 
_ At the time of bidding, there was apparently no question raised 
as to what, if any, contingency appellant might have included in its bid 
to cover possible 4 Increases in wages or subsistence. We do not con- 
sider it proper to raise the question now. To say that if any portion 
5 Of. Lansdale Tube Company, :ASBCA No. 5837), (December 12, 1961); 61~2: BCA par. 


$260. “The Board’s decision was based. on the totality of the evident: _ 
En. 2, supra. 
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_ of the $1. 10 pay increase is slowed as being eligible for wage escala- | 
‘tion, it amounts to a “duplicate payment, ” (because. allegedly appel- 
| lant, must have included subsistence costs in its bid). is’ not only" SO 
‘specillative as to be repugnant, but: avoids the real issue: ‘That issue 
is, what part, if any, of the increase in pay is actually subsistence and 

how much, if : any, Is wages. ‘The purpose and the intent of the parties 
‘in the escalation. provisions is to partially” reimburse the contractor | 
for increases mm. |. wages. 22 1s not, a “duplicate payment.’ ms ie 


Conctuston 


‘The requests for: coegnsiderationti on ené part of the. Ces 
aad the appellant are accordingly. oo The decision of the Board 
dated, os 9, 1961, 1s affirmed... é _ 
ecaien ne Siavowmmn, Mu ember. . 


r concur: 
Tomas M. Dunston, M ember. 


mee H. Gawrr, @ hairman, disqualified b Sees ' from n participation 
¢ 43 CFR 4. 2). | , 
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Oil and: Gas- Leases: Applications—Oi and Gas Leases: Noncompetitive 
| Leases | Ca . “te oe 
Oil and ‘gas lease offers which were filed before the amendment of the Mineral 

Leasing Act by the act of September 2, 1960, and which are still pending 
_ are subject to the act of September 2, 1960, and offerors thereunder are 
- properly required. to consent. to leases Suse to the ene. of. the act of 
Sr: 2, 1960. | 


_ APPEALS FROM THE BUREAU OF LAND MANAGEMENT - 


| Harold Ladd Pierce + has appealed to the Secretary of the rece 
from a decision of March 2, 1961, by the Director of the Bureau of 
Land Management affirming the requirement of the Los Angeles land 


Be ‘The following ‘appeals are also included in this decision : “A-28904, A-28907, A~28917, 
A~-289380, A-289638, A—28972, A—-28973, A-~29054, A—29080, 4A-~29214. 

“>The names of the appellants in these: cases, the serial numbers of their: offers, the neta 

their offers were filed, and ‘the: dates. of: the decisions. by: the Director: from. weil ‘the 

appeals were taken are listed in the appendix of this decision. ie’ bl 
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‘offiee that he consent ie oe amendment of the lease terr ms in. ae pend- 
ing oil and gas lease offer, filed.on J une 9, 1959, to accord with the 
amendment, of the. Mineral Leasing. Act by: the act of September 2, 
1960, and that he consent to be bound by all of the provisions of the 
act. of. September 2, 1960. (14, Stat; 781; 80 U. S. Cc. 1958 ed. , Supp. IT, -. 
sec. 226 ef Seq.) . ‘The instant appeal ae ‘those Ticled 3 in ‘note 1 are — 
being considered together because. the. issues to be. decided. in ‘these. 
cases are the same. — 

~The act of September 2, 1960, annded: the Mineral Leasing ‘Act 
‘to require.a number of changes i in the terms of noncompetitive oil and — 
gas leases, including the revision of the length of the lease: term. from 
5 to 10 years and an increase in the rental rates to 50 cents an acre or 
. fraction. thereof. for. each, lease. year, These and. several. other provi- 
sions of the.act of. September 2, 1960, which: affect. oil and: gas leases 
are set forth m.the: Bureau. of: Land Management's Form 4-1558-.(De- 
ember 1960), entitled “Consent. to- Changes In Lease. Terms: Re- 
quired.” Applicants whose offers were pending on September 2, 1960, 
Including « each of the appellants 3 in this case, were asked to consent 
to the. amendment of the lease terms in their ‘pending offers by. sign- 
ing Form 4-1558 (hereafter. referred to as. the consent form) which 
-also. contains a statement of the applicant’s consent to: be a By all 
of the provisions of the act of September 2, 1960. —_ 
_ The appellants: object to the requirement that they'e consent, to leases - 
‘subject to the terms of the act of September 2, 1960, because their 
offers to lease were filed before that date. . They eh iect chiefly to the 
“Increase in rental ae ee a 1960 act over ope previously 1 In 
ign ece : 
~ ‘The Diréotor’ Ss decision Feld. char thé Secr cs has no authority 
| 0 i issue leases after September 2, 1960, in disregard of the amend- 


ments made on: that date, citing. U at Mu anufacturing: Company et - 
al, 65 I. D. 106 (1958), which held, inter aka, that where an offer for © 


an ol and gas lease was filed banees July 29, 1954, and the lease was 
‘issued after that date with a notation that it was subject. to the act of 
that date, the lease. was subject to the provision of the act of J uly 29, 
1954, terminating leases eae for. areas to Py rental on 
time. | 
. The:appellants urge several reasons to sustain their dan. to leases 
-epntaititte the provisions:in- effect, on the day icy filed their ‘Tespec- 
tive offers. m3 | | | 
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A number of appellants refer to section 8 of the act of September 2, 
1960, which provides that no amendments made by the act shall affect. 
any valid right in existence on the effective date of the Mineral Leasing 
Act Revision of 1960. The legislative history of this section makes 
it plain that the Congress did not intend it to include offers pending 
on the date of enactment. H.R. 10455, 86th Congress, which became 
the act.of September 2, 1960, as passed by the House aa not contain 
a savings. clause. Dane hes Senate | Committee on. Interior and 
Insular Affairs’ consideration of the House pill, it released a Com- 
mittee Print dated April 1, 1960, which contained a section 9 reading: 


No’ amendment made by this Act shall affect: any right acquired under 

the law as it existed prior to such amendment, and such right shall be 

governed. by the law in effect at the time of its acquisition. Oil and gas 

— lease offers pending in the Bureau of Land Management on the date of this 

Act for which leases are subsequently issued shall be subject to the rental 
| provisions in force and effect when the lease offers were filed. 


In reply to a request by the Committee Chairman for its views, the 
Department commented : mre | 


Section 9. of the committee priate requires sumer ene. The first sentence 
would provide that no amendment made by the pill would affect any right 
-aequired under the law as existing prior to the amendment and the right. 

would be governed by the law in effect at the time of its acquisition. We. 
are in accord with this sentence. However, the second sentence. provides 
that oil and gas lease offers pending in the Bureau of Land Management on 
the date of approval of H.R. 10455 for which leases are subsequently issued 
| Would be. subject to the rental provisions in. ‘effect at the time of. the filing 
of the offers. This is highly undesirable. Our. repeated statements on 
the need for new rental provisions have shown the need for revision of. 
those provisions. We do not see any justification for such a windfall as. 
- this second sentence would permit. The,statements which we have made 
on the profits, expected under: increased rentals have been prepared on the 
assumption that all leases issued after the date of this bill’s enactment would 
be subject to the revised rental pr ovisions. Consequently, we recommend 
' most strongly that the second sentence of section 9 be deleted. (Letter 
dated May 11, 1960, from Under - Secretary of the Interior to Chairman, 
Senate Committee on Interior and Insular: Affairs. Senate RenOre, No. 
1549, 86th Congress, p. 24.) oo 


The bill as thereafter reported out by the Senate: Gouaiieies and 
passed by the Senate read : 


Sec. 8. No amendment made by this Ae shall affect any valid right 
granted under the law as it existed prior to such amendment. , Seong: Reec- 
ord, 86th Congress, page 12761. ) 
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‘The Committee gave e the following explanation for this insets 


_ 10.: AG, savings. clause, section 8, was: “written | in to insure ‘that the ‘act _ 


: would be prospective. only. in. effect and that. all rights and equities of lease- 
-holders under existing leases are protected. (Senate Report. No. 1548, ella 


Congress, D. Os italics: ‘Supplied. ie 


. Section 8-was then amended i in aun teoedies to aa final fora. The 
conference report stated :, | 3 Lowittat the gg 
14. Section 8 was added by the Senate to: avoid any question with: respect to 
‘the effect of the amendments.to the Mineral Leasing Act made by H.R..10455: 
upon existing leases. as Heport No.. 2135, iia tesa BD 14; Italics. . 
supplied. ) a ae 
~The only conclusion to be drawn: from ne review. of the Lesislgtics 
history of section.8 is that it was, as the. reports repeatedly state, only 


for the protection of. existing leaseholders and that leases issued: asa 
result of offers pending on the date of enactment were to be pues ected to — 


i the terms and conditions imposed by the new law. | | 
Moreover, although filing an offer isa necessary sonditionse or pre- 


: requisite to the issuance of a lease, it does not give the applicant avalid 


7 existing right to.a lease.? Until the United States accepts an offer by 
_ Issuing a lease, the filing of an offer, i in itself, is obviously not a binding 
- agreement to lease. As the offers involved in these appeals were filed. 

before ‘September. 2, 1960, and this Department. cannot now issue oil 

and gas. leases pursuant: to. them except in accordance with the.act.of 
| September. 9, 1960; the offers may be. accepted only if the applicants. 
consent to their modification 3 in accordance with the act of PERE aper 

7 2,. 1960. OF. United Manufacturing Company et al., supra. : 8 

The appellants further assert. that they are being denied a valid 
right by. the requirement that they file the. consent form on the assump- 
tion that they became entitled to the issuance of leases at no greater 
rental rates than those which were in. effect when their offers were 
filed. Since an act. of Congress could entirely eliminate oil and gas 
leasing and thus completely nullify any pending offers, the appellants’ 
objections about the statutory increase in. the amount of rental due 

under leases issued pursuant to offers pending on September 2, 1960, 

aré not persuasive. Inasmuch as filing an offer to Jéase does not resuilt 

in a. binding agreement: to lease or. create a valid right to.a-lease, and 
since the appellants are not required to lease pursuant to their pending: 

3 offers, but-need only refuse to file-the consent form if they do not wish 

to pay the increased’ rentals required under the-act of September’ 2, 


8 Haley ¥. Séaton, ‘281, Fr. 2a 620 (D.C. Cir. 1960) ; ; Richara K. Toad ot a, 68 LD. = 
(1961). . a snes ae A i 
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1960, the assertions on appeal regarding retrospective ae on ao 
act are not relevant.*: 

, The assertions on. apse 6 ua effect that the United. States prom- : 
ises to: issue a lease in accordance with the terms set forth on the offer 
form -required: by-‘regulation for filing an offer are also erroneous | 
(43 CFR 192.42(a)(b)). The fact that the required form included 
a schedule of rental rates in effect before September 2, 1960, could not 
operate to prevent or delay the effectiveness of a statutory ‘provision. 


| In -this. connection it is. noted: that.the consent form which must: be 
. filed: before leases may be issued pursuant to the. appellants’ offers | 


dre ‘necessary precisely because the offers do not now conform with 
the act of September 2, 1960. Nor does the possibility mentioned by 
one- of the appellants herein, that the’ offers might, have been assigned, , 
affect: the- outcome in this case. An’ assignee,’ no ‘matter what he may 
pay: for the assignment: of an offer, can 1 obtain n 10° more re by’ the assign 


ment ‘than'the offerer had to’ fesipn, oe 


The barre ee ies to the requirement that the consent form 


tember 2, 1960, ‘were “not Liesited’ alike ' since some a were issued 
before the’ increase in rental on September 2, 1960, pursuant to offers 


. filed at the same time or even later than the offers here involved, while 


the appellants are penalized: by: administrative inaction ‘and delay. | 
Iti is not possible to prevent'the issuance of some leases ahead-of others, 
and, in some land: offices, a longer time: is required to process all appli- 
cations than in others. ‘There are many and. various circumstances 


which may affect the time clapsing between the filing. and the disposi- | 


tion of a lease offer, and there'isno way to assure all offerers that final 
action can be taken on ‘their offers within a specific length’ of. time. 


As has been noted, Congress could have included, but did not, a'provi- 


sion that all offers filed before the enactment of the 1960: amendments 
of the Mineral Leasing Act were to be processed under the provisions 
of law in effect, when the offers were. filed. In the absence of ‘such a 


‘provision, there 3 is no authority to issue leases pursuant, to offers now 


pending except in accordance: with. ‘the act of September 2, 1960. 


‘8 The case. of West. ¥e United. Seates.” 30. R. 24 739 (D. C. Cir. 1929), -eited by-a number. of. 


. the. appellants, held that an applicant who was qualified under the pertinent, regulation 


to“hold a-lease at the: time of a-drawing to determine priority-could not be disqualified as 
a-lease applicant. by the. Secretary. as. an exercise of his .discretionary ‘authority or by a. 
later change in the. regulations. There is nothing in the West case which suggests that 
rentals charged under oll and gas ‘leases may not be increaséd by an act of ‘Congress. as 
to’ leases issued after the act ‘was Dagged pursuant to offers. which were pending before 
the act was passed. — 
4A regulation which operates. to. erents. x) rule out, of harmony with a. statute 4s a. mere 
nullity. Manhattan General ‘Hodipment | “Co. v. ‘Commissioner of. Internal Révenue,, 297, 


U.S. 129, 134 (1936). 
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Accordingly, the requirement that the appellants ena file a Gonsent 
form making their leases Subject to the act of September 2, 1960, 1s 
— correct. | 7 
However, the appeal of .D. oe. Cone one of the appellants ander 
A-29080: (see appendix), must be dismissed. because it is defective. 
Cook’s notice of appeal was filed on June 30, 1961,° His statement of 
reasons for the appeal was filed on August. i four days after the end — 
of the-30-day period in which it was required to be filed. 43 CFR, 
1960 Supp., 221.83. The statement was not mailed until August 2, 
aiter the expiration. of the period within which it was required to be 


filed, Consequently, the fact that it was received within the 10-day — 


grace period permitted by the rules of practice is of no avail, and the 
appeal must be dismissed.> 43 CFR, 1960 Supp., 221, 92(b); meenge 
M. Annis, A-28795 (November 6, 1961). | os 
Therefore, pursuant to the authority delegated to the Solicitor by . 
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental 
Manual; 24 F.R. 1348), the Director’s decisions are aifirmed and the 
opeeer of Donald M. Cook: 4 is dismissed. : 
“Rowse W. Fisaer, | 
_ Deputy Solicitor. 
. 'On December. 6, L961, Cook: filed a: withdrawal of his appeal as to ‘two af the five. offers 


involved::in ‘his appeal. In:a separate decision-of January .4, 1962, entitled D. L. ‘Cook, 
4-29080a, the appeal was dismissed-as-to-the-two withdrawn. others. 
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APPENDIX 
Appeal Number ~ Name of aa = rare last of Offer . a Filng] Date of Offer | Date of Dirsotors: 
: es aL S Oe Sata al Decision. 
A-28819____- eee Harold Ladd Pierce. -.-_------_---_- Los ci goles jie ‘Tune _ | 9, 1959 Mar. 2, 1961 
A-28904____..--_- . KE. and Nancy R. Beall..._._.-___ Anchorage 0409852-2.-0.-_---2-_.-_. | Jan. 6, 1958. Mar. 20, 1961. | 
W.L. IN ON CC lS oo. 8 eer ee ak Anchorage 0415082. 22-22 -- een - Jan. 28, 1958:| = ‘Do: 
Mrs. Samuel Loschbin- --~-_-_ _.....----| Anchorage 0415102”. ---------+--| July 23. 1958. Do. — 
Mrs. “Thelma: Ross. oo uee en ; Anchorage 050188: 2 -_.--.-.2 2-2 22 Sept... 16, 1959: Do: — 
A-28907 250s e ke W. Thomas Bolton__..__.._-_-___--- 2 1; New Mexico 0100822: ..--.. Sa ae! May. 4 1960 | = ~=~=— Do. 
A-28917_-.. 2 _- Jack Marantz..._-_....-...-___----- \. : Los Angeles 0164190. eect June’ 10, 1959 . Mar. 16, 1961 
: E. Baden Powell an a iy 
shares Oss i eee ee ie Pos Angeles 0164353_.._.---...--.-._| June. 9, 1959 — Do. 
eee do._.-.------i.--...-.-___--._-} Los Angeles 0164507___--.-_.2.22-2-_|-June. 19, 1959:|. - Do. 
Marvel Petroleum Corporation__.-.-~-]) Los Angeles 0166328___----_- Ceseu. to Dec. 15, 1959 Do: 
m Eeewreren QO sei oe nce te ode oleh Os Angeles 016637 (ago sue ct Sc Det. 24. 1959 |... Do. 
Jack Marantz__-_.__-_---- Sere Sersid ere Los Angeles 0166417_.:- 5-222 -L---2~-|, Jan. | 41960. ©. Do. 
Jean Marvin Powell o Me as Oe ot ee ae 7 ons 
| Marvel Petroleum Corporation_ ames OT bs Angeles 0166459___-_- oe i} Jan.’ 5,1960°'} . Do — © 
A-28930__.-.----- Joseph -A. Egle achalasia ea eg aes fe » Wyoming 0113729_-_------~-2--2---- ‘June 27, 1960. Feb. 17, 1961. 
| TRS (ere 2 cane aera ene om SE en Soe Su Seas | Wyoming 0112647_-_._-_- eae esac scteetk Oacee Do. ie 
A-—28930__-------- Duncan cies aoe arc ae eee -+ Wyoming 040610. Mar. 20, 1956. Feb. 17, 1961 
| foe et ” ate OG226e eter sae eS <eae5-oe- sl Wyoming 01126540222 25 Geen 22.) Ue: 27, 1960- Do. 
rn oe oe GOS 2 es aie jock Somesy" Montane, UsOlOl se ses eee akeas do_-_-_- at: Do. 
aaa (Een ee ae Reece renee meres | Montana 089421 2-2-2 2-3 july 25,1960 |. Do. 
pageOOce wise ciuane hee ee Somes, Check | Montana 039849_.2_-.--_-_-.-_______| Aug. 22) 1960 | Do. 
aot eth Si eels ayia etl Seno aS Montana 039865_.._-..--=----2.-._-|--.--do Oe uc se “Do. 
eet AO acetates eae ee IVEONL AMO OD0GR 0. iia ea ce ee os BOO aes a Do. 
ape dOnes e8br ae. se asat eee sees, Montana 039963. __----2--s.-2_2--f2-.--do_-_--.2] -° Do. 
ies LO eet gt etc e ie ee Nek Ete ‘Utah 049595__ 22-22. 2. 2. i_._-| June 27; 1960 || - Do. 
Se Oe Mae eine ss oe eee ce OR Angeles 0157655_..-_---.------- |. Apr. 24, 1958. Do. 
Re oe 3s erenemen Aes ewe lee eee ._-|, Los Angeles 0164844. -_-.------.-----|-July. ran 1959 - Do. 
pees do____-_---_..-L--__...-._--.--| Los Angeles 0164852__.....2.._ 2. __| Aug... 3, 1959 | . Do. 
tree do_..-------+.++-++--.---.-.+--] Los Angeles 0164853._..+--....-..--- 206 eee Do. 
omie® < (s eget eee ee ee eee cere | ? Nae 4, moe | | 


- 
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A—28963 1.. ee ee Cecil H. “Phillips. Bae Soest Gates indo a OS ene 0163980_.-..---.--------] Se 24, 1959 Apr, 19, 1961 
peg Ee ol readin 3 do... 2 fee te eee --t-.---| Los Angeles 0164418____-_-_-- _____u..| June 12 1959 Do. 
"dow, ies aise wuuueue-----_-.-----| Los Angeles 0164529____._-.---------}] June 23, 1959 | - Do. 
© 6 oe MOums we ce eet eee ey Os Anpeles-0165289_--2.-0-2 232... >|) Sept. TI, 1959 |... ~—s- Do. 
we EOO seesaw eet eth Lew oaot pce) bos Angeles: 0167261._-.------+2----- Apr. 26, 1960 | =. Do... 
7 OE i eh Oko ote tee lari ano ee LOR wANeeles OLOLoaleuc sas eect | As! 25, 1960 | = Do. 
Jlaoeed0cee o-cuebiteu uvncsheawesn cs) 0s Angeles 0167522..____._- cS ane _.| May 19, 1960 |} =. Dow | 
Wee SOOs ac ee a ee OS AN eeles OE ete a acer June 2,1960 | © Dow | 
Pe aie O nit OE ed ie Ee hte te _-} Los-Angeles 0167653__-_.-- Pe ree op eee ee, 19 11, 1960 | - Do. 
Secs os TEet © | ¢ OORR CNN GEE SRC ee en com Sere ee | Los. Angeles 0167761_.______- ‘__.----.] June 27. 1960 | + Do. 
sake Pete 2QOee hp oe a deten tet ene c secon Los Angeles 0168541_____._.2.---.--.| Aug. 15,1960} © Do. | 
ieee GOst oes eh scat een ecu) os angeles OT eee eta tae enacts Aug. 16, 1960 Do. ae 
A~28972...-..-.__| ‘William F. Drew- +. -2.2---2,-<.--»-| Wyoming 0117524. 2. __..- aes oor _| July 25, 1960 Feb. 17, 1961. 
tS eee ‘Mrs. Grace E.. Bloomer____2_----.--- .New Mexico 0116575 ereperte _ili__-.| July. 6, 1960 | Apr. 4. 1961. 
A-29054__.----2-- -Dunean Miller_ CRAs eG aed Anchorage 029087-_-:__—- | cc cee Feb. 27,1955 | June 14, 1961: | 
A-29080_.-----.-- Shirley H, Weaver. Bie tae _.------| New Mexico 0107902... 2 ~.----.--| June 22, 1960 May 17, 1961 ; 
| D.L. Cook__--- Me fea eo Re sage -.|. Wyoming OF20625.-- + - 2-—-7-2-=-— | Aug. 22, 1960 Do. = ° ; 
. --~--do ips anne Sees ARTS OF ee Wyoming 0121066_--=_2-_- a aha ge aidedre bse BOs ses: a. Do. s 
er acs OO it oe eee ees) Wyommne 01210072. oc... sean aiept cue ae mere dO. Do 22% 
A-29214 7-02. “Robert A. Seay cr eae ee Los ne 0167415- Pen ee ite mR May. 2, "1960 July 13, et 
1 Five of the seventeen oil: and gas lease offers which + were included originally in A-28963 have’ been disposed of aoa under | 


A-28963a since the appellant withdrew his appeal as to these offers. The ones included i in A-28963a are: rik Angeles 0164453, 0166033, 

0166382, 0167524, 0168449: ~ 

, 2 Relinquishments of seven of the offers originally included i in this appéal : were filed after the appeal was: taken. The offers which | 
"were Bo edeee are Los Pe oretaee: 0167255, 0167390, 0167403, 0167404, 0167413, 0167416. a 
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FOUR CORNERS OIL & MINERALS CO. 
PAUL, F, CATTERSON 


A-28715 Decided April 11, 1968 


Oil and Gas Leases: Assignments or : Transfers—0il and Gas Leases: Deserip- 
tion of Land | 
Where the regulation governing partial assignments: of ecord title of ‘a non- 
competitive oil and gas lease does not. require that a partial assignment of 
unsurveyed lands describe the lands assigned by meétes and bounds, although 
_ the regulation pertaining to offers does, a- partial assignment is not to be 
denied approval because it does not describe the lands by metes and bounds. 
Oil and Gas Leases: Assignments or Transfers—0Oil and Gas Leases : Descrip- 
tion of Land "4 . Te 
A description by projection: of the public land survey of unsurveyed land con- 
veyed by a partial assignment of the record title of an oil and gas lease is 
not defective where there is an established public land corner nearby and 
the land assigned can be accurately located. 


APPEAL FROM THE BUREAU OF. LAND ‘MANAGEMENT. 


Four Corners Oil & Minerals Co: has appealed to the ene of 
the Interior from a decision dated September 30, 1960, of the Director 
of the Bureau of Land Management. which affirmed the action of the 
manager of the Colorado: land office denying approval. to a partial 
assignment of oil and gas lease Pueblo 060108 made by ity as 8 lessee. and 
assignor, to Paul F. Catterson, as assignee. ~~ 

The lease, which Four Corners Oil & Minerals Co. holds ihsoek 
meshe assignments, was issued effective June. 1, 1950, for a five-year 
term and was extended for five years to June 1, 1960. 30 U.S.C., 1958 
ed., sec. 296. It covers Jands described as follows: 


Unsurveyed Land: Beginning at the Southwest corner of the surveyed SW, 
Sec. 8, T. 41 N., R. 17 W.,-N.M.P.M., Colorado, for corner No. 1; thence Westone 
mile to corner No. 2; thence south one mile to corner No. 3; thenes East one mile 
to corner No. 4; thence north one mile to corner. No. ae place of beginning, which 
land will pPobably’ be when surveyed. described as follows : 


T. 41 N., R. 17 W., N.M. P.M., Colorado “Section: 18: All; 640 acres Dolores 
: ‘County, ‘ 


On April 27, 1960, hens’ was: ‘filed an. . assignient to Pal EF Cat. 
terson of a part of the leased lands described as: | 


T. 41.N., R. 17 Ww. ‘Section 18: SW% Sw14 40 acres. 


22]. | POUR CORNERS OIL’ & MINERALS €O., P. F. CATTERSON — 23 
- | April. 11, 1962 at 

, “Tt the ares aeaenient 1S, proper: it will s serve to ry both the 
- ed and retained portions,for a minimum of.two years. 30 US.C,, 

1958 :ed.,-sec.. 18%a. Raymond J. Hansen et al., 67 1D. 362 (1960) 2.» | 

The manager pointed. out that while the lesise: covered unsuryeyed : 
lands, the partial assignment. described the lands it covered by legal 
gubdivisians rather than. by metes:and bounds.: .He then: held: that the 
requirement governing offers, that .unsurveyed. lands be described by 
metes and bounds connected with a corner of the public land surveys, 
-applies. as. well. to. partial assignments.:and denied. approval ‘to: the’ 
assignment. While affirming the result'reached by the land office, the - 
Director did.so. on. the ground.that:a description of::land in. a coii- 
-veyance. of. realty based . ‘upon .a nonexistent. SHey: does not describe 
any land and consequently is fatally defective... 

On appeal the appellant, ‘contends that :the: Sona melntiaae i : 
assignments did not. require a:metés and: bounds description for: lands 
transferred. by..a partial assignment. and that the:land.intended: to: be. | 
covered by..the. partial assignment: is plainly evident.? as 
| . The: pertinent, regulations: governing assignments are - devoid: of 
ay: reference.to the ‘manner in..which: land affected-by a partial — 

‘assignment. is to be described. 48 CFR, 1960 Supp.,;-192.140; 43 CER, 
1954 Rev.,. 192.141:. On..the other hand the regulation pertainins: to 
‘offers specifically requires. a.-metes.. and bounds description: for -un- 
| surveyed lands, 43.CFR, 1960 Supp., 192.42a(a)...The first question, 
then, is, whether the provisions = the pace weleuang: to otters 
apples to partial. assignments... : | 
- I cannot find that it does. The = cdecone deals: a ee 
" assignments impose detailed requirements on-persons seeking approval — 
of partial assignments,. They must. use, a specified official form:or 
an. unofficial copy of it, file the assignment .within a certaiu: time, 
_pay.a fee,. file a. bond . if necessary; and: submit other ‘specified: state- 
ments. 48 CF R, 1960 Supp., 192.140, 43 CFR, 1954 Rev., 192.141. 
Nothing i in the detailed requirements of the sonuletions demands of 
the assignee or assignor that the description of the-land to be assigned 
_be described: in ne same manner as jana bias cae in-an 1 offer ar a 
lease. : | | 
“In an shalogots case the 5 Depirtinent held that where at the time 
a partial assignment of the record title of an, oil and gas. lease was 
4 However, to obtain an extension in this manmner,.. a partial. assignment, ‘complete i in all 
tespects, ‘must ‘be filed no. later, than: the end ; Of the 11th month of the 10th lease year. 
:, Southern, California Petroleum Corporation. et ‘al, 528236 (September. 80, 1960). 


2'The appellant raises, other | contentions . which, ‘in, view: of. the. Bigposition, made, need 
not, be. considered. given, fans Sim, Ck) sp epkte ody May gs Ba! ie facts ircal oe ota ease 


233 th feats ieee an paar ed eee Ps ; wag AE GP ATS ay 8 ‘ Bod oR gaia te eg eee Ag Ae 
' errs ey eee Say tee Be py ape ese ge Meee Ee sf ae Bete aS Se iret as 
A ee fc cL 2 ee os) i ae oe F eat a - ee ee a eT | . aa: aed ee ' oe reece + 
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- filed. the regulations governing assignments did not require a state- 
- ment’ by the assignee that he ‘is the sole: party. in iriterest, although 4 
such a statement was required of an offeror, the assignment: is not to 
_ be refused recognition for failure to file eucns a statement * M. Finell 
et al., 6TL.D. 393° (1960). os | 
| ‘Similarly,: -in--the- bens of. a ae Saqtirenent: chide it. 1S, die 
description of lands conveyed by a partial assignment of the record 
_ title of an oil and gas lease is not. subject to ae el of the 
regulation pertaining to offers. 
The Department has often held that if a, person: is to be deprived 
of a statutory preference right because of his failure to comply with: 
the requirement: of a regulation, that requirement should be spelled 
out so clearly that there is no basis for disregarding his noncompliance. 
M. Finell et al., supra. Donald C. Ingersoll, 68 I. D. 897 ree) - 
Madison Oits, Tho. , 0. Hodge, 62 1.D. 478 (1955). | 
_ There remains the question of whether the description i 1S inherently | 
| defective because it describes the land: it covers by projection rather 
than by metes and bounds. The purpose of a-description is to locate — 
the land applied for, both for the purposes of recordkeeping and | 
‘physical location. Henry 8S. Morgan et al., 65 ID. 369, 878 (1958) 4 
Here the SW corner of sec. 8, T. 41 N.., R. 17 W. is an established 
public land corner which lies aot more on a mile anda half from 
the NW corner of the tract applied for and even less from the NE | 
corner. Lease Pueblo 060108 covered an area a mile square described _ 
‘by metes and bounds and as what would when surveyed be sec. 18. 
There should be no difficulty in a accureveny = the land « covered. . 
by the assignment. | | 
Where neither a statute nora populstion requires a, different method, - 
description by projection rather than by metes and bounds is not 
inherently bad if the land can be accurately located. C. W. Parcell et 
al., 61 L.D. 444 (1954).° In the Parcell case the Department stated— 
The question for. decision, therefore, becomes whether the Goodner-Burk 
| application, admittedly filed earlier than the Parcell application, loses 
priority merely because it described the area in conflict. by projection, rather 
than by metes and bounds. In Corbett: v. Norcross, -35 N:H. 99 (1857), a | 
deed describing the’ granted Jand by reference to a plat made up. solely by 
. protraction was held effective to pass title to:.a’-200-acre: area. within a | 


60,000-acre unsurveyed tract.. In Daniels v. N orthern Pacific Ry. Oo., 43 LL. D. 
381 (1914), the Department held that a railroad selection of unsurveyed . 


%.The regulation has been amended to impose the same Pequiremant on an assignee as. 
onan offeror. 43° CFR, 1960 Supp., - 192, 140. Circular 2019, 24. F.R. 4630, June 6, 1959. 

4 Affirmed Mu organ et al. v. Udall et ‘al., United ‘States District Court for. the District ‘of 
' Columbia; February 20, 1961 Civil Action 8248-58, appeal pending. : 

‘5 Affirmed 0. W. Parcell et al. v.. Fred A.. Seaton Civil Action No. 2261-55, June 19: 
1957: United States District Court for the District of Columbia. 


| | Apne 3 18, 1962 : ae 


| ‘land, deseribed only as what would be, when. surveyed, the: SEX of the " 


a sufficiently | certain to | ‘segregate the. land ‘as aeainst a “settlement: elaim « 
‘initiated ‘after the date of selection.. In that case, as in. the present one, — 
_ there was: a publie-survey monument within-less. than:2 miles of .the one 
described DY: protraction. . ‘The Department said (43°. L.D. at, 887) > 
“The precise ‘locus. of the land selected by. the railway company, could, | 
therefore, not only have been found to a reasonable: ‘certainty at the date 
of the selection, but f fixed to a mathematical certainty ® at the date of Daniel’s 
alleged: settlement.” . > po ee poe 
‘In - the: ‘absence of any: applicable regulation” 6 or pute: “Of: 1a requiring a. 
i : more specific description in an. application | for a uranium lease, I cannot 
-- hold that the Goodner-Burk ‘application. of. October 8, 1952, failed to segre- | 
-. gate the land it described, so as to lose priority to. the appellants’ appli- 
cation of November 17, 1952, merely because the econ was oy projection 
rather’ than ‘by metes ‘and bounds. : se Bie Sie} 


Accordingly, it is concluded the assignment was s not defective be- 
cause of the description. of the Jand: and that, all else being regular, 
it should have been approved effective as ae the first: day of the 
month following the date on which it was filed. 7 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 
Manual; 24 F.R. 1348), the decision of the Director is reversed and 

the case is remanded for further age consistent herewith. 


-Epwarp W. FisHer, . 
a , Depty, Solicitor. 


“APPEAL OF DUNCAN MILLER 


TBCA-305 | Decided April 18, 1962 


7 Contracts: Appeals—Rules of Practice: Appeals: dentally: 
The Board of Contract Appeals lacks jurisdiction to reform or rescind contracts. 


Contracts: Generally - 


_ The disclaimer clause in sales by the: United States on an aa is” and “where . 
_ ig’ -basis. requires the: application - of: the strict rule of.caveat emptor. ‘The 

“as-is” condition ‘applies equally to the: condition . of me ome involved 
at the inspection, and to the sale of it. : 


“BOARD oF CONTRACT. APPEALS - 


On: in une: 2 6; 1961, the Regional Procurement C Officer of ie Bureau 
of Reclamation, Boulder City, Nevada, issued. an. invitation to bid c oD 


NEY, and. the’ NEY, of the SEY, sec. 80; T. 42N,, ‘R. 4 E., ‘BM. , Idaho, | was. 
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1 


the sale of two aise motor panicles: Appellant was the only bidder on 
Ttem 2,.a Ford 14-Ton Truck, Model F-100, Award was made to him 
at: his. bid price of. $169 on J une 21, 1961. The bid deposit of $50 was 
applied. toward: the pee ae) and aces Miller: was. inser: to pay 
the balance of $119: : 3 | 

On J uly - 11, 1961, , appellant: wrote to the contracting officer 


. When. I went to inspect. the truck prior. to the sale, the battery. was low, 
-- but. E was told it was. in exeellent. condition. The emphasis was placed on 
the mileage which was fairly low even for a truck, however last week I 
- started the. motor and found that when, turning the wie either to the 
left or right.a loud pounding shaking noise ensued. . oes 
_..: I.feel the excellent shop and mechanics. you have sah) are ‘particularly 
s, acquainted with this type, of unorthodox. vehicle. could. ose this. gross 
.. defect of the vehicle. a 
P.S. Would you please Saige. tie next leneae bia that was anade ou 
this truck. 


On J uly 18, 1961, the contracting aie equedied again ce pay- 
‘ment of the. amount of $119 within 15 days i in order to conclude the 
transaction and called attention to Clause 2? of the General Sale 
Terms and Conditions. which, notified all. bidders that the property 
-was offered. for. sale “as is” and “where is.”. _ : 
_ Appellant wrote on. JI uly, 1 19, 1961: 


. Replying to your. letter of July. 13,. 1961, will you 1 please answer. the 
vaueduion in my previous letter as to the next highest bidder?. Also, will 
you please face the facts of the matter which because of the circumstances 
would amount to the same in effect as a “rooking” by an unscrupulous 
‘used car dealer, * * * 


The contracting officer replied on July 24, 1961, that appellant’s 
_ bid was the only one received-and ‘again asked:for payment. Appel- 
lant then wrote on J uly 25, 1961: 


The point you are “overlooking is “that you did have written adver tisitiz 
as to inspection and I. made-the trip. for that inspection, but the battery 
was low, which I was told would be charged at a later date. Thus I. was 
‘precluded from the motor inspection that was to be available and should 
have been available at the time of my inspection ;which was: during the 

Be oe advertised inspection period. 


“L1“CONDITION AND LOCATION OF PROPERTY: Unless ‘otherwisé specifically pro- 
vided in: the Invitation, all. property. listed. therein ‘is: offered for: sale ‘as is’ and‘ ‘where is.’ 
If it is provided therein that the Government shall . load, then . “where. is' means. f.o.b. 
conveyance at the point specified in the Invitation. The  deseription. is based on the best 
_ available information, However, the Government makes no warranty, express or implied, 
as to quantity, kind, character, “quality,: “weight, size, or description of any of the prop- 
erty, or its fitness for any use or purpose.. Except as provided in Conditions No. 8 and 
10, no request for adjustment: -in -price..or for rescission of the’ sale willbe: considered. 
This. is Pore sere compre Pe oe is a oie Se ; —_ 


2515. DUNCAN MILLER | °0 for -pie a7 ae 


April 18, 1962 


Therefore I seineae for a proper paicee en on the niatter,. The Boom- a4 

- Boom, which.I previously describéd; in’my. letter, is rather terrifying from 

the ‘noise ‘itself,- let - alone the idea. of: Poe a pau ouiies in an: isolated 
‘place. ager 


_ Appellant wrote again. on. J ruly. 31,. 1961: 


I am still interested in acquiring the truck on a: fair aces elie lit 
PS... 1 feel I wish to appeal this: matter. for. an adjustment... 


| On Aaniat 17, 1961, the contracting officer. issued..a formal notice : 
of default, ‘referred. to Clause 12? of the General Sale Terms and 
Conditions: and. notified appellant that, pursuant to, Clause 7° the 
“Government would retain from ‘the bid deposit: of $50 “a sum equal — 
to twenty percent, (20%) of the purchase’ price of the’ said Item No. 
2, oe, $33.80, as liquidated damages.” | 

On ni usu 28, 1961, appellant. asked for: 


Reconsideration and adjustment of the bid. “The Decision does. not take 
' into: consideration’ the ‘point’ regarding: inspection: as: brought: up in my 
“Jetter of J uly 25, eas as poniee out I ‘was heiaareeiiae from.- sas adverse 
- inspection-in full: / 
Therefore, it is requested chee the bia be’ revived : to-an: aimount which 
- would haye been submitted under the. circumstances, which i is in the amount 
. of $65. | 3 


2“QRAL STATEMENTS AND ‘MODIFICATIONS. “Any ‘oral &tatement or Pa ceasenta: 
tion by any representative. of. the: Government,. changing or: supplementing. this contract or 
any Condition thereof, is unauthorized and shall confer no right upon the. Purchaser.” 

“DEFAULT. If, after the award, the Purchaser breaches the contract by failing to 
make payment as required by Condition No. 4, or by failing to remove the property as 
required by Condition No. 6, then the Government may send the Purchaser a fifteen-day 
-written notice of default. (calculated from ‘date: of mailing);.and upon Purchaser’s failure 
to eure such default within that period (or such further: period as the Contracting Officer 
may © allow), the Purchaser ‘shall lose. all: . the right, title and interest which -he might 
otherwise have acquired in and. to the property ds to which a default has ‘occurred. The 
Purchaser agrees that in the event he fails to pay for the property: or remove the same 
within the prescribed time, the Government at-its election and upon notice of default shall 
be entitled to retain (or eoliect) as’ liquidated damages a sum equal to 20% of ‘the pur- 
chase price of the item (or items). as to which the default.-has occurred. ‘Whenever the 
Government exercises this election, it shall. specifically apprise the Purchaser. either in its 
original notice of default (or in separate subsequent written notice) that upon the expira- 
tion of the period prescribed for curing the default: the formula-amount will be retained 
(or collected) by the Government as liquidated damages. The maximum sum, moreover, 
which: maybe recovered by the Government as damages for failure: of the Purchaser to 
. remove the property and pay for the same.shall be such formula amount. If the Purchaser 
otherwise fails. in: the performance: of his obligations thereunder, ‘the Government may 
exercise such. Sens eae mey DMERUG: such pe as” are: di dalesaiiel BY. law or ue me 
s cOntraghe _ eee : = is aan, 
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On October t, 19 61 , appellant wrote: : 


You haven't replied. to: my. last etter: with the nea that the bid 
a a amended ;: also another suggestion would be‘ that :I be even credit for — 
~ the sum due on new bids. : | 
I feel your reference to the lack of appeal on my part, since ‘the question : 

of appeal is not mentioned in | your decision, T a the right of appeal - is: 
ogtill outstanding.” a ne 7 


On November: 29; 1961, the contracting officer then issued a decision : 
In which he stated, in part: ; 7 


‘Through inadvertence, our r decision of August 1, 1961, ‘failed to foray 
_-advise you that it was a final decision of the: Contracting Officer: under the 
“2°: contract and that: an appeal may be taken to’ the’ Sécretary ‘of ‘the Interior 
. * * * “Wor this. reason, - I-am supplementing the letter decision of August 
17, 1961, redetermining the. case. and making: a final decision as of the 
date hereof. * * * 
Since the vehicle was sold on an Has is”. ar “where: is” basis without 
‘any warranty as to its: condition, there was no obligation upon the Gov- 
_ ernment to maintain the storage battery for the purpose of. inspection or 
for operating the motor of the vehicle.. ‘With respect to any oral statements 
by employees of the Government as to the condition of the Laat your at- 

_ tention is called to. Clause 12-2: : | | 


The contracting officer held that (1) there’ isno thes oe an aaa; ust- 
“ment or amendment in the amount of the bid submitted by you or from 
releasing you from your contractual.obligations” and (2) “that the re- 
tention of the amount of $33. 80 was proper under the. circumstances.” 

Appellant’ appealed Himely.-¢ on. December. 28, “1961, by Lease 
cs pet 3 


The reason. on this. APPEAL is. hie! obriseadon: of. the javerusnd in- 
“ spection obligation: which was not limited and by which there. was A 
FAILURE TO. FULLY HANDLE THE MATTER IN THE PUBLIC 
INTEREST. ay 


This is a case of first. i impression in ce Board. Metta is not 
_ represented. by legal counsel, hence the issues are not as clearly estab- 
lished as the Board would. desing.” But the Board is able to determine 
the 1 issues. ‘The gist of appellant’s complaint seems to be that he was 


. 4M, ‘Benjamin Blectric Conipany; Ine., IBCA-280: (June 9, 1961), 61-1 BCA: par.. 3058. 
“The Board held, An! Production Tool Oorporation, IBCA—262.. (April 17,:1961), 68 I.D. 109, 
“61-1 BCA par... 3007, Barkeley , Pipeline - Construction, Ine.,, IBCA-264: (April: 6,-.1961),. 
-68 I-D. 108, 61-1. ‘BCA ‘par.: 3006, and Hunt Contracting Company, IBCA-261 (May 17, 
1961), 61-1 BCA (par. 8043, 3 Govt. Contr. 271, that “it will remand an appeal to the 
contracting officer for the issuance of findings of fact and decision when letters emanating 
from contracting officers do not finally dispose of pending claims and do not place the 
contractor on notice that a decision under the. ‘Disputes’ clause is intended.” 

6Fn, 2, enero: 


Qe cat ay @ DUNCAN MOLLER we) ome 2D) 
| | | April 18, 1962 | a : 


| not given a proper opportunity to inspect. ‘He Wass for ster a dowa- 
ward revision in the price of the. Ford 16-Ton Truck or for a rescission ~ 
of the bargain and a credit toward a future purchase from the United . 

States.. 9. 

Appellant has not ered to any provision of the contract. per- 
mitting such an adjustment. An examination of the contract: by the — 
Board fails to disclose such a provision. Absent such a provision | 
the Board -has no authority to grant such relief.¢ The Board lacks 
jurisdiction either concerning a reformation or a rescission of a con- 
tract.’ The Jack of jurisdiction requires the’ dismissal of the claim. 
However, since this is a case of first impression, the Board desires 
briefly to pass on the issue presented by appellant Sere: the al- 
leged lack of. proper opportunity to inspect... 

_ The first. page of the Invitation for. Bids states: ae 

| ~ Inspection Invited. Between 8 AM. rand 4 P.M. Mondays froth: ¥Fri- 

‘days, holidays excluded. wens with’ —— Danley Terenas ee: 
- Pelephone Reclamation 28. : : nes 

“Clause 2 of Standard Form 114-C, which is uated in footnote Ve 
-states:that “all property listed therein is offered ‘for-sale ‘as is’ ‘and 
‘where is’.” Since the stream cannot rise higher than its source, it 

seems to the Board that the “as is” condition applies equally to the 
inspection. and to the sale of the truck.’ “Under the circumstances of 


the consideration of this matter on the record alone, the Board — 


would not interpret the contract. as: requiring the. Government to 
maintain the storage battery so that the engine might-be:started:and — 
the vehicle operated for ‘the purposes of ‘inspection. Since ‘the Gov- 
ernment: 1s not in the” “merchandising: business,” the courts have 


8 Star Woolen Company, ASBCA No. 5917 (December 14, 1959), 59-2: BCA par, 2475, 
2 Govt. Contr: 150 ; Metropolitan Metals, Inc., ASBCA No: 5741 - -(October 12,°1959), 59-2 
BCA par. 2874, 1 Govt. Contr. 757; Philips Electronics, Inc., ASBCA No. 4443 (June a ie ae 
1958); 58-1: BCA: ‘par.. 1819; Robert Rosenberg, ASBCA No. 4631— (January 15, (1958), | 

58~1 BCA par. 1597... 

“Framilaw Corporation; [BCA-228 : ‘(November zs 1961), 68 LD. 3243 United Cotiordée 
Pipe: Corporation, IBC A-42. (May: 31,.1956);,.68 ID. 153, 160; 2. D.. - Shilling: Company; 
IBCA-23 (August 19, 1955), 6 CCE Det 61, 5 om. Bergesen, IBCA-11 august 1,. 
pices 62 ‘ILD. 295, 304. | 
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enforced the disclaimer clause : as written ane have held buyers to 
the strict rule of caveat emptor? 
_ Consequently, the appeal i is dismissed. 


Pau H. Se g harman, 
I concur: 


~ Tuomas M. Durston, Member. 


-GULY. OIL CORPORATION ED AL. 
28569 =: Dewidded April 20, 1962 
Oil and Gas Leases: Applications —Oil and Gas Leases: 640-acre 5 Limitaticn 


An oil and gas lease offer for’ ‘separate ‘tracts comprising less: ‘than 640 acres 
ois properly allowed as to one tract which is surrounded by land not avail- 
- able for leasing and properly rejected as to another tract which adjoins 
land that was available for leasing when the offer. was. filed. but: was not 
included in the offer. 


Oil and Gas Leases: ‘Assignments or. Transfers—Oil and Gas Teakea Can- ~ 
cellation—Oil. and Gas: ‘Leases: 640-acre Limitation — 


Where an oil and gas lease is issued pursuant'to an offer for. less than 640. 
_ acres which offer is defective for failure to include | adjoining land. that 
was available for leasing ‘at the time the offer was filed, and a proper offer 

‘for the same Yand is pending when the lease is issued, the lease will ordi- 

'. marily be canceled; but where a lease has been issued pursuant to such a 
. defective offer, and the lease or an interest therein has been assigned; the 
.. lease will. not be canceled -or otherwise acted upon pending determination 

as to whether the assignee ig bona fide purchaser within the meaning of 
the Mineral Leasing Act. | 


: APPEAL FROM THE BUREAU oF LAND MANAGEMENT. 


Gulf. Oil Corporation and Mrs.: risen Richardson have seis 
to the Secretary..of the Interior from a decision of. June 9, 1960, by | 
the Director of the Bureau of Land Management holding for can- 
cellation oil and gas leasés New Mexico 036709 ‘and. 036710. Gulf — 
Oil Corporation is lessee under New Mexico 036710 which covers the 
SW, sec. 11, T. 19 S., R. 81 E., N.M.P.M. Gulf acquired its lease 
by assignment from the lease applicant, Glenn Lovett, and his wife. 
Mrs. Richardson is lessee under New Mexico 086709 covering the 


8 Cf. Navy. Contract Law, Second Edition, par. 11.24 (“Diselaimer of Warranty”). 
P | 
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: WiU4SW1, SEYSWY, | sec. 10, TT. 19 S., RB. 381 E. The ‘Distor F 
decision held that oil. and gas ie offer New Mexico 036739, filed 
by Southwestern Petroleum Corporation, covering, among others, the 
lands included in Mrs. Richardson’s and Gulf’s leases, should be al- 
lowed as the above-identified leases had been improperly issued. The 
Director’s decision reversed a decision of the manager of the Santa | 
Fe. Land office which rejected . Southwestern’ s offer to lease. _ 
The Director held that Gulf’s and Mrs. Richardson’ s leases should 
not have been issued as the offers upon which they were based were 
defective i m. that they included less than. 640 acres but, did not include 
| leasing under the Mineral Leasing ote as s amended (30 U. g. G., 1958 
ed, sec. 181 e¢ seg.), thus contravening departmental regulation, 43 
CFR, 1960 Supp., 192. 42(d)., As Southwestern .had filed.a proper 
application for: the lands, which. application was pending ; at the time 
Richardson’s and Gulf’s leases. were issued, the. Director held the 7 
leases for cancellation. — 
The appellants’ offers were filed raueeod iy at 10 00. am. on 
August. 9, 1957... The offers. included. two. separated tracts and ‘con-. 
flicted as to all of the lands in the two. leases here involved... Adjoin-. 
ing the SW1, sec. 11 (in Gulf’s lease) is the NW1, sec. 14 which tract. 
was leased on September 11, 1957, effective. October. 1, 1957, ; pursuant, 
to lease offer New Mexico 085514, filed on. June 17, 1957. ‘Thus, on 
August 9, 1957, when the: appellants’ offers were filed, the. NWi4 aie 
14 was po eres: only by an offer to lease. li 
-On August. 9, 1957, at 1. 47 pm., several hours fies the oops ; 
offers were. filed, Southwestern Petroleum Corporation filed its offer. 
which conflicted almost completely with those:of the appellants, All 
three offers included the SW1,, sec. 11. However, Southwestern, Pe- 
troleum, unlike the appellants, also. applied for the NWi4: sec, 14 
which adjoins, the Swi, sec. 11. | 
- Each of the offers here under eonsideration sered less. than. 600 
acres and so: was unacceptable unless within one of: the exceptions. 
listed in 192.42(d) (see note 1).? _ As the lands are not within the 
regulatory exception regarding unit plans, they must es entirely: | 
ge A: CFR, 1960. spp: iy ‘192, 42,4): ‘provides’ ta Liat — that: 


* * * No offer may be made for less than '640 ‘acres véxcept where the offer 4g 
-<accompanied: by. a: showing ‘that the ‘lands! are in’an approved: unit or cooperative 


plan of operation or such a plan which has been approved: as to form'by ‘the: Director’ . 4 #8 


of the Geological Survey, or where the land is surrounded by lands not available for — 
leasing under the act. 

2 Gulf’s assertion that its offer covered 640 acres is incorrect, Gulf’s offer described 640 

acres of land: of which 360 acres were covered by outstanding leases when the offer was 
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deere 


a : cordance with the second exbeption. ‘Under this: aaepsin, if-a an , offer 


is filed for 500 acres of land which immediately adjoins 40 acres of 
publi 1C land available for leasing, the. offer for 500 acres is defective 
for failure to include the entire’ 540- acre tract. In’ addition, the fact 
that public’ land is covered by an outstanding application for an oil 


and’ ‘gas “Jeaise does not make it unavailable for leasing within the 


. meaning ‘of the regulation. Natalie Z. Shell, 62 T.D, 417 (1955) 5 os 
— BLS. Prows, 66 TD. 19. (1959) 3 F. W. ¢. Boesche,. ‘A-97997 (August © 


5s 1959), afirmed. i in a judgment of November 23,' 1960, in Fenelon - 


| Boesche, Administrator of the Estate of F. W. @. Boesche, Deceased, 
ve Fred A: Seaton, Secretary of the Interior, Civil Action No. 2463-59, 
in the United States District Court for the District: of Columbia = | 
appeal has been filed in the Boesche case). . 
Accordingly, an acceptable offer for less than 600: acres een in- 
cluded the Swy sec. 11 was required to include a part of the adjoin- | 
ing NW1‘sec. 14 as this tract was available for leasing ¢ on August 9, | 
1957, when the appellants’ offers were filed. => | | 
che a result of a drawing held to determine priority for considering 
conflicting offers filed at 10:00’a.m. on August 9, 1957, Mrs. Richard- 
son’s offer was drawn first and the offer filed by Lovett (Gulf's : as- 
enor) was drawn second. | 
Ina decision of October 22, 1957, a manager reje ‘ected’ Mrs. Richard: 
son’s offer for the Sw, sec. 11 because her entire offer covered less. 
than 600 acres, and SW sec. 11 was not isolated, i.e. it adjoins the - 
NW, sec. 14 which was open for filing when Mrs. Richardson’ s offer 
was filed. The manager pointed out that the fact that ‘public land i is 
| covered. by an outstanding application for an oil and. gas lease does 
not render it not available for leasing within the meaning ‘of 43 CFR 
192.49 (d) citing: Natalie Z. Shell (supra). However, the manager 
allowed Mrs. Richardson’s offer for the above-described 120-acre 
tract in section 10 which is entirely separated from the land for which 


she applied in section 11 and which, at the time the offer was filed, _ 


was surrounded by land not available for leasing, within the second | 
- exception in 192, 42,(d), (see note t). As a consequence, the land i in 


‘filed. In determining ‘the number of acres covered. by a lease offer, lands. which. are -In 
outstanding leases are not. counted oeaidetg M. Hpostoshy; ak I.D. hae E959): epeordinelys 
Guif’s offer covered less. than 640 acres, : 

. Similarly, of the. 720..acres described. in Southwestern’ 8 5 application, 280 acres: were in 
outstanding ‘leases: when the. ence eee was fled. te 28 oa 
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Sey, 10 eae is now included j in. Mrs. Richat deca! S lease; is cack 
afféctéd: by the rule in the Shell case, supra,. -becatise the-leased land 
does not adjoin any land which was available for leasing when the 
application was filed. Thus, the manager’s decision rejecting Mrs. 
Richardson’s offer for the SWy, sec. 11, but allowing her offer for the 
- separate tract mm sec. 10 was correct. See Hawor F. Holbeck, 63 I.D. 

102, 108 (1956). As the issuance of Mrs. Richardson’s lease was in 
conformity with the regulation governing the issuance of leases on 
tracts containing less than 640 acres, the Director’s decision requiring 
cancellation of the lease. because it was issued in violation of that 
regulation was incorrect and must be set aside. 


The circumstances are different with regard to the application filed = 


by Lovett, Gulf’s assignor. The manager, in a decision dated October. 
— 80, 1957, awarded Lovett the SW1, sec. 11 even though his application 
did not include the adjoining NW1,4 sec. 14 which was available for 
leasing when the offer was filed. Thus, his offer for the SW\ sec 11 
was defective for the same reason that Mrs. Richardson’s offer for — 
that quarter section was defective and Lovett’s offer should: have 
been rejected for that quarter section as Mrs. Richardson’s was. 
Consequently, the Director’s decision holding Gulf’s lease for can- 
cellation would have been correct if the lease had not been assigned. 
Section 27 of the Mineral Leasing Act, as amended by section 
- 8(h) (2) of the act of September 2, 1960 (30 U.S.C., 1958 ed. ; Supp. 
IT, sec. 184 (h). (2)), provides i m pertinent part that: — 
The right to cancel or forfeit for violation of any of the provisions of | 
‘this section shall not apply so.as to affect adversely the title or interest 


of a bona fide purchaser of any lease, interest in a lease, option to acquire 
a Jease or. an interest therein, or permit which lease, interest, option, or 


permit was acquired and is held by a- qualified person, | association, or 


corporation in conformity with those. provisions, even though the holdings 
of the person, association, Or corporation from which the lease, interest, 
option, or permit was acquired, or of his predecessor in title (including — 
the original lessee of the United States) may have been canceled or | 
forfeited or may be or. may have been subject to cancellation or forfeiture . 
_ for any such violation. eS 


Subsection (3) (i) of the act of Sepramber 2, 1960, amending the | 
act of September 21, 1959, provides: 7 


Hifective September 21, 1959, any person, aaaociation. ‘Or corporation 


who is a party to any proceeding with respect to a violation of any pro- . | 


vision of this. Act, whether initiated prior to said date or thereafter, 
shall. have the right to be dismissed promptly .as such a. party upon. 
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showing that he holds ae acratrcd: as a bona fide purchaser t the interest 

' . involving him:-as such a party without: violating any: provisions of this 
. ‘Act. .No hearing upon any such showing shall be required unless the 
7 Secretary presents prima facie evidence indicating a. possible violation 
of the Mineral Leasing Act on the part of the alleged bona fide purchaser. 


“The Department. has interpreted - these provisions . to mean that 


the cancellation of an oll.and gas. Tease pending on appeal after. the 
passage of. the.act of September. 21, 1959, protecting the, rights of 


. bona fide’ purchasers of oil and.gas leases must be set aside where | 


the: record shows. that there 1S pending’ aN: aseignment of the lease. to 
of the open, the statue of the assignee a as a en fide purchaser, 
and the applicability of the act of September 21,1959, as amended | 
‘by the act of September 2, 1960, have been determined : (Ss. Penrod 
Toles, 68 I.D. 285, (A-28584 (October 16, 1961)).. The holding in 
the Toles. case governs the. disposition. ae this appeal insofar as it 
involves Gulf’s lease which, the record shows, Gulf holds as an assignee 
-of the lessee under aa heaeamene approved effective February 1, 1958. 
In accordance with the Yoles ruling, the case will be remanded to 
the Burean to permit a showing as. to whether Gulf is a bona fide 
purchaser within the meaning of the above- quoted statutory provisions. 

For the reasons: discussed herein, the decision of the Director of 
the Bureau of Land Management is set aside and the case is remanded 
to the Bureau of Land Management: with directions to reinstate Mrs. 
Richardson’s lease, to give Gulf an opportunity to: make a showing 
that it acquired its interest in New Mexico 036710 as a bona fide pur- 
chaser, and. to suspend action on Southwestern’s application pending 
the outcome of the showing made by Gulf. - 

Therefore, pursuant to the authority delegated to the Solicias by 
the Secretary of the Interior (sec. 210.2.24 (4) (a), ‘Departmental 
Manual; 24 F.R. 1348), the decision of the Director, Bureau of Land 
: Maspement is set aside and the case 1s remanded: tor: action consistent 

with. this Coser Be i 7 
: “Bpwan w. eines 
Deputy Solicitor. 
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TA-858 ” i Devided Med 245 1969: eG are Oe Hera 


Indians: Domestic Relations 


A person of Indian descent, of 44 Indian blood, who is an neat’ member of 


an Indian Tribe and possessed of Indian. trust land including his own allot- 

' ment; and. who is: ‘recognized. by. his.tribe and the Federal Government’ as an 

-- Indian, is validly . married to a:person of the: Negro race, since the miscegena- . 

tion statute of the’state in which the marriage took. place did not. prohibit | 
| an Indian from marrying a Negro. : 7 


APPEAL FROM AN ‘EXAMINER OF INHERITANCE 


BUREAU OF - INDIAN AFFAIRS 


- Enos J. Erb, as ey ad lite for Donald aoe Erb, a, minor, : 


George Edward 1 Macer, Jr.,; William F. Macer, Margaret Sarah: Erb: 


Rhoads,. Eloise Mary. Erb Carlton, Velma ‘Lois, Erb Bruski, and 
Geraldine Ann Erb Cleveland, through their attorneys, have appealed 
from a decision, dated January 31, 1957, of an Examiner of Inherit- 
ance, denying a petition for rehearing filed im the above ‘probate 
matter. nme AS | 

Tt was determined 3 m the original order: entered. by the Examiner : 
of Inheritance on October 24, 1955, that the decedent, James Franklin — 
Macer, an enrolled and allotted member of the Grow Tribe, had died 
intestate on December 17, 1954, at Deer Dodge, Montana, and that hus 
sole heir was his wife Betty Morris Macer. __ 
Appellants, nieces and nephews of the decedent, eoitead that the 

‘Examiner erred in finding that the decedent was’ validly married. 
Appellants claim that decedent’s father was a white person and de- 
-.cedent’s mother was born to parents, one of whom was an Indian, the _ 
other a white person: On such basis it'is contended by. appellants - that 
the decedent, of 34 white blood and:14: Indian blood, is considered un- *— 
‘der Montana’ law to be a white person whose marriage ‘at’ Hysham, 

‘Montana, on August 81, 1942, to Betty. Morris, a:Neg gro, was invalid 
| ‘under a “Montana, statite which provided that every ‘marriage ‘con- | 
-tracted or solemnized. between a white: ‘person 2 and a: 1 Negro: shall. be 
utterly ‘null ‘and ‘void.t oe : 


1Laws of Montana, 11th Séasiain,: 1909, Ch. 49 at. De BT, 58,, the. law. was, repealed in 
1953. Laws of Montana, 33d Session, 1953, Ch. 4 at 'p. “4, 


4, 
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The question thus. presented by. appellants i is. whither the decedent, 
_ James Franklin Macer, 1s.a. white person. within this miscegenation. 
statute so‘as to make.a nullity of his mmarriage.? The statute itself con- 
tains no definition of a white person. Likewise, the Montana Con- | 
stitution provides no definition for our consideration. o" | 
It is suggested in the briefs submitted by appellants’ counsel that the 
question before us * is resolved in Montana under a State and a Federal 
decision both to the effect that persons of 14 Indian blood should be 
-considered as white persons. The cases cited by appellants’ counsel are 
Stif v. McLaughlin, and United States v. Higgins® ‘We do not find 
any substantial support for that suggestion in those cases. 
«In Sti v. McLaughlin, supra, the plaintiff caused an execution to be 
issued against Allen Sloan and delivered it to the defendant, the 
_ Sheriff of Missoula County. The Sheriff was requested to levy upon 
certain pieces of Sloan’s personal property on the Flathead Indian 
Reservation. The Sheriff refused to.make the levy, and action was 
brought against him and his bondsman for damages sustained by plain- 
tiff as a result of the refusal to levy execution. Allen Sloan was of 
¥4, Chippewa Indian blood, married to an Indian woman belonging to 
the Flathead Tribe, and they lived on the Flathead Indian Reservation. 
- While the court did state, as appellants’ counsel points out, that 
Sloan was not an Indian, the court went on to say several times that 
Sloan did not acquire the status of a tribal Indian. The court found 
that Sloan’s property was susceptible to execution because Sloan was 
not a member of the Flathead Tribe. The court held that Sloan did 
not acquire the status of a tribal Indian. It did not hold that Sloan 


was a white person. 


2 See generally, 55 C.J. S. Marriage, Sec. 15; 58 C.J.S. Miscegenation, Sec. 1; Keezer 
On The Law Of Marriage And Divorce, Ch. 10, Miscegenation | ee ed. 1946) with 1959 
- Cumulative Supplement. . . . 

8 Vol. 1, Revised Codes Of Montana (1947). 

4This matter does not involve a question of Indian custom marriage for not only was 
-it provided at the time of the marriage, in 25 CFR Sec. 161.28¢ (1940), since reyoked, 
that the Montana marriage and divorce law applied to Crow Indians but, also, Macer 
apparently married off the reservation, did not residg on the reservation, and subsequently 
lived with his spouse in North Dakota and, Minnesota. The possibility of a common-law 
marriage in the states where the couple resided was-also considered by this office but it 
was determined that the Minnesota law would not support such conclusion and North 
Dakota had a miscegenation statute akin to the Montana statute. . 

519 Mont, 300, 48 Pac, 232 (1897). 

7LiN Fed. 609 (C.C.D. Mont. 1901). 
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Our Pee of the M@ cLaughlin case is ‘supported os United 8 oe 
v. Heyfron,’ wherein it was determined that Allen Sloan was a mem- 


ber of thé Flathead Tribe by adoption and his personal, property was. 


- not subject to a Montana personal property tax. «The court in arriv- 
ing at its decision observed, “that ever since his adoption Sloan had 
been treated as a member of the tribe. He had drawn rations, an- 
nuities, and payments, and had enjoyed the privileges accorded full 
blood Indians of the reservation. The Government and the Indians 
have regarded him as a member of the Flathead Nation. He had — 
participated in the Indian councils * * *. He was enrolled as a 
member of the Flathead Nation upon a roll prepared by a special 
agent of the Indian Department of the United States * * *.” 


In the case of United States v. Hi aiggins, supra, the other case relied 


on by appellants’ counsel, action was brought by the United States to 
enjoin Higgins, the Treasurer and Tax Collector of Missoula County, 

Montana, from collecting per sonal property taxes from Oliver Gibeau. 
Jt appears from the evidence in the case that Oliver Gibeaw’s father 
was.a white person. His mother was of 14 Indian blood, since her 
father was a white man and her mother was a Spokane Indian. . When 
Oliver was seventeen years old, his mother went to the Flathead 
- Indian Reser vation and made application to be admitted as a member 
of.the tribe. The application was granted. Oliver’s adoption was _ 
also secured by his mother. His father went to live with the family . 
upon the reservation one year later. Oliver Gibeau grew to manhood 
on ther eservation and became the chief of the Indian police there. 

‘The defendant contended that Oliver Gibeau should be classified 
as a white man and not as an Indian; and, as Gibeau resided on the 
part-of the Flathead Reservation Gtk Missoula County, : he > should 
list his property and be taxed by that County. : | 

The court did state, as appellants’ counsel points out, “while there 
are cases In which quarter breed Indians have -been eebopnined as. 
Indians by the laws of Congress and by the action of the executive 
department of the government, I cannot refer to any case where a 
person possessing but 14 Indian blood and who was born among the 
white people and lived among them until almost.a man grown, has 
been classed as an Indian. If he had acquired real property it would 
have been assessed for taxation and taxed.” ‘The court said that Oliver 


: 7138 Fed: 968 (C.C.D. Mont. -1905).; ; see United States v. Beifeon, 138 Fed. 964. 
(C.C.D: ‘Mont.: ‘1905). ate 
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Gibeau. should be classed as a » white 1 man. It was held that Olive 
Gibeau was not an Indian for purpose of taxation. — | | 

‘In so holding, the court. deemed it necessary to distinguish one of 
its earlier decisions, United States v. Higgins,? in which the United 
7 States was successful in enj oining Higgins from collecting taxes from 
one Alexander Matt of 14 Indian blood. The court noted that the facts 
presented i in the earlier case were essentially different because “Matt 
was born in the Indian country. His people never assumed the habits 
of civilization. It was not shown that his father ever became a, citizen 
of the United States. He was one.of the class recognized and treated 
as an Indian in the orders of the executive departmenit of the govern- 
ment to the Flathead Indians to remove from the Bitter Root ee 
to the present Flathead or Jocko Indian Reservation.” 

It appears to us, therefore, that the court, in reaching a decision in 
the Oliver Gibeau matter, used as a governing test not only the factor 
of Gibeau’s white and Indian ancestry, but also factors of his place of 
birth, his habits of civilization, and the treatment accorded him by the 
tribe andl by the United States Govemnent Be 2 

The test employed by the court in determining that Gibeau, of 4 
Indian blood, was a white person for purposes of state taxation is sub- 
stantially the same test used in United States v. Heyfron, supra, when 
it was determined that Allen Sloan, of 14 Indian blood was not a white » 
person for purposes of state taxation. 

We are inclined to believe the determining factor, to account for 
the difference in result as concerns Gibeau and Sloan, was the treat- 
ment accorded them by the United States. It appears that both were 
tribal members by adoption but only Sloan’s membership had been — 
recognized by Government enrollment action. As we have explained, 
the court was careful in determining Gibeau’s status to distinguish its 
earlier decision involving Alexander Matt, who was classed 2 as recelving 
some type of government reco gnition ¢ as an ee Bue 5 3 


8103 Fed. 348 ol C.D. Mont. 1900). ae 
®*The court also cited United States. v. Hadley, 99 Fed. “487 (COND. ‘Wash. 1900) 


for the ruling. that a person of 1% Indian blood was not classed as an Indian. The court: 
in the Hadley ease dealt with the question of whether the defendant was an Indian within. 
the federal criminal jurisdictional statutes relating to Indians. However, the over-. 
whelming -weight. of: authority. - clearly does not support. the ruling in the Hadley: case.. 
State v. Phelps,.93 Mont. 277, 19 P.. 2d 519. (1988) ; 5 Hv Parte: Pero, 98 F. 2a 28 (C.C. A. ts 
Cir. Wisc. 1938), ‘cert. den. 306 U.S. 643. ° | 

- 10 As’ for the other factors mentioned by the court in determining the status of Gibearr 
and Sloan, it seems that in modern times such factors would be unimportant or obsolete. 
Citizenship would be an obsolete factor in view of the Act of June 2, 1924, 43 Stat. 253, 
8 U:S.C. 3, ‘conferring ‘citizenship on all Indians born within the’ territorial limits of the 
United States. The factor of assuming the habits of civilization is a ‘subjective test fast — 
losing whatever value formerly assigned it by the court. For example, modern trans- 


85] |. ESTATE OF JAMES F, MACER CROW ALLOTTEE NO: 377 39 
April 84, 1962 


mer any Event: ome Hess. CASES do provide: a governing. tech. as. 2 7 
when a person of Indian descent i 1s susceptible to Montana ad valorem: 
taxes, we do not believe that standing alone they dispose of the question. 
before us—whether the decedent, James Franklin Macer, is a. white: 
person within the Montana preceeeranon ae : 


II 


. extensive research has disclosed two cases in which courts have dealt: 
with .a situation in which a person of Indian descent under-a similar: 
miscegenation statute is considered to be a white person, 

In Bailey v. Fiskej* the statute prohibited the marriage of a white 
person with any Negro, Indian or mulatto. The evidence showed that 
Abigail Jones of 14 or 4g Indian blood was married to a person of 
African blood who was a mulatto. The court decided that Abigail 
Jones must be considered a white woman and her marriage was void.. 
In Agnew v. State, it was said that a woman of lg or Ye Indian 
blood was a white woman, and it was held a Negro had violated the 
miscegenation law because of his relationship with her. | 

The test. used in both of these cases is one based solely. on the pro- 
‘portion or percentage of Indian and white blood. possessed by the in- 
dividual concerned. The cases indicate that the greater the admixture 
of white blood, the more likely the courts are to find a person of part 
Indian blood is a white person under miscegenation statutes. _How- 
ever, the question still remains whether the decedent Macer, a. person. : 
of Ys Indian. blood, is prohibited. under the Montana miseegenation. 
statute from marrying a Negro. | : ae 


“rr 


A test based solly on the proportion’ of Indian and white 5 blood 
such as was used in Bailey v. Fiske and Agnew v- State, supra, Was: 
apparently not acceptable to the Attorney General of Montana for 


portation and communication media no longer leave the Indian ,on his: reservation. in isola- 
tion from other communities. Also education is generally available off, as well as-on,.- 
the reservation. Indians also are born on or off the reservation, depending sometime on 
where a hospital is located, so that the place of birth is: not necessarily a factor. of sig- 
nificance, Residence on the reservation; is. another factor: which -may have little signifi- 
cance since .Indians.often today leave the. area.in which. they ‘were raised to. obtain mee 
or schooling. Ln , 
134 Maine T7 (1852). 
12-36 Ala. App. 205, 54 So. 2d 89 (19521). 
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the purpose of an ‘opinion 8 rendered on the question of whether 

_ those of the’ white race could adopt a child of 1% Indian blood under 
the Montana adoption statutes which limited adoptions to those of 
the same race. It was decided that whether a child of 14 Indian blood 
is an Indian or of the white race depends on factors such as environ- 
ment, circumstances attending bringing up, and upon whether or not 
he has maintained tribal relations with Indians. 

In another opinion,“ the Attorney General of Montana ed 
the definition of an Indian as employed in Montana legislation for 
the purpose of old age assistance. The definition provided by the 
_ Montana legislature included as Indians not only Indians who re- | 

sided on a reservation, but also Indians who were members of a tribe — 
or nation accorded certain rights or pHa by treaty or by federal 
statutes. 2 - 

The. Montana ieaiatans could ene have ened by appro- | 
priate terms in its miscegenation statute a classification based Epon an 
given quantum of Tae and white blood. 

In Virginia, for example, it is provided that white persons can 
only marry white persons and defines a white person to include 
those of American Indian descent who have 14, or less of Indian 

blood and no other non-Caucasic blood.® However, a person of 
- Indian descent of the 14 blood 1s by definition deemed to be an 
_ American Indian. , 
Oklahoma by statute prohibits white persons trom marrying | 
Negroes and in its Constitution +" defines Negroes to include all per- 
sons of African descent. AI other persons a deemed to be white | 
persons. In Oklahoma, therefore, individuals with an admixture of 
white and Indian blood of any proportion, as well as full blooded 
Indians, are white persons.” 

In the Enumerators Reference Manual for the 1960 United States 7 
| Census regarding definitions for color or race it 1s 3 chrected that the 


18 B15 Rept. And Official otters of. Atty. Gen., Montana, 1982-84, Opinion No. 414, 
p. 287. 

14 21 ‘Rept. And Official Opinions of malty Gen., Montants 1945-46, Opinion No.. 129, 
p. 175. | | 

15 4 Code of Va. Sec. 20-54 (1950). 

141 Code of Va. Sec, 1-14 (1950). 

17 Art. XXIII See. 11; 1 Okla. Stat. p. 126 (1950). 

18 See, Keezer, supra, note 2 for states which peep white persons ern marrying 
Indians. 
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| aeprenr at crcls be marked for white, eau: Aenetens Indians, _ 
as well as other races. The Enumerators are instructed | to mark 
American Indian for fullblooded Indians and for persons of mixed — 
| white and Indian blood if the proportion of Indian blood is 5 

' or more.?? — | 


Thus, if the Nontanns sinaicieans had raeenaed to nas a person _ 
of any degree of Tadian: blood as white for the purposes of the _ 


miscegenation statute it could easily have done so by definition. 
| | ~ a 


The briefs filed " ppcihate conned in ecne art of as seater 
that the decedent is a white person under the Montana miscegenation : 
_ statute emphasize at several points the statement appearing in the — 
Handbook of Federal Indian Law,” “If a person is three-fourths _ 
Caucasian and one-fourth Indian it.is absurd from the ethnological 
standpoint to assign him to the Indian race.” However, as pointed 
out by appellants’ counsel, it is also stated that legally such person 
may be an Indian. As seen from the entire discussion in Section 2. 
of the Handbook, the definition of who is an Indian depends on 
— social and political. factors, and one must look to the particular 
statute under consideration to ‘determine. whether a person is an 
Indian. It is also said in Corpus Juris Secundum * that persons of 
mixed blood have frequently been held. to be nals: within. the © 
terms of particular statutes or treaties. 

We therefore turn again to the Montana statute which prohibits 
marriage between white persons and Negroes. - 

In determining what is meant or intended by a statute, eG 
must be had to the plain and ordinary meaning of the language 
~ employed, unless it is made apparent from the context that the terms | 
and words used were intended. to give a different meaning.2? When > 


~ a similar problem. of definition of the term white persons arose in | 


the United States Supreme Court under the Federal Immigration | 


and Naturalization Statute i in. the case of ieee States Vv: Thind,} ae. : 


it was said: 


ag Item. P 5, Par. 192, See. d, DP. oA. For the ‘1950 and. 1940 census. the same classifica- 

‘tion obtained. 

_ ?0'Cohen, Handbook of Federal. Indian Law, Chapter 1, Section 2, B18 2, par. 1 (1942). 
2142 C.J.8. Indians, Sec. 2 c. a 
221n re Woodburn’s Estate, 278 P. 2d $91, 394. (Mont. 1954). iz . 
23261 U.S. 204, 209-210, 218 (1928) 5 3 See Morrison v. California, 291. US. 82, 85-86 

(1988). . . 


oa 
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The words of the statute are to be interpreted in accordance with 

-. the understanding of the common man from whose vocabulary they were 

_ taken * * * * 

The aueeiae for determination is not, therefore, a hiettial by the sabia: 
tive process of ethnological reasoning we may present a probability to the 
scientific mind * * * but whether we can satisfy the common understand- 
ing * * * of a statute—written in the words of common speech, for common 
understanding, by unscientific men—in classifying them together in the 
statutory category as white persons * * * * 


The words of familiar ‘speech, which were used by the original framers 
of the law, were intended to include only the type of man whom they knew 
as white. 

It does not appear to us from the context of the Montana miscegena- 

-tion law that the term white person has any other meaning than 

“its common, ordinary and popular meaning. The law prohibited a 
‘white person from marrying Negroes as well as Chinese and Japanese. 

The law was apparently intended to preserve the integrity of the 
white race. The words used by the framers of the law were intended 
‘to include only the type of man whom they knew as white. 

The facts of record clearly show that decedent, as an enrolled 
“member of the Crow Tribe, has an estate which includes lands allotted 
‘to him which are held in trust by the United States. Interests in other 
Indian trust. lands the decedent had inherited from his mother are 
‘also listed as assets of the estate. Personal property in the estate 
-consists of money in the decedent’s individual Indian money account 
‘under the supervision of the Superintendent of the Crow Indian 
Agency, Montana. Included in the account was a per capita payment 
-made to members of the Crow Tribe as well as money derived from 
lease rentals. On these facts there can be no doubt that the decedent 
“was treated by both the nome Tribe and the Federal Government 
as an Indian. 

We do not believe the common understanding of the term white per- 
‘son.as used by the lawmakers of Montana in 1909 included a person 
of 144 Indian blood who was a member of an Indian tribe, accepted 
as a member by the tribe, and who was issued an allotment and enrolled 
by the Federal Government as an Indian member of the tribe. The 
‘tendency in Montana at the time of the enactment of the miscegena- _ 
tion law, as indicated by our analysis of the McLaughlin, Heyfron and 
* Higgins cases, supra, was to consider as Indians persons of 14 Indian 
‘blood who were members of an Indian tribe and treated by the Federal 

Government: as e Indians, 7 hone eof is 


. : : a Os 2 oe : 7 at a os ; 
syd Serny ee Le ae a as F “- e te ete ; vale’ - wo? z fs ‘ '; 25 ee? ‘ rae 
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Tn: our view of the matter the decedent, James Franklin Macer, s as 
can enrolled and allotted Crow Indian, of 1%, Indian blood, was not — 
. prevented from marrying a Negro under the Montana miscegenation | 
‘law. 
The record shows that the Examiner of Inheritance found on the 
basis of a certified copy of a marriage license and certificate that 
_ -James Franklin Macer had married Betty Morris on August 31, 1942, 
at Hysham, Montana. Neither decedent nor Betty Mor ris Macer 
obtained a divorce from the other. 
In reaching our conclusion in this opinion we have not. found it 
necessary to come to grips with the question of the constitutionality . 
-of the 1909 miscegenation statute of the State of Montana. | As earlier 
noted that statute has been repealed and the views we express are not | 
intended to reflect on the broader constitutional question. : 
_ Therefore, pursuant to the authority delegated to the Soliciter by 
the Secretary of the Interior (Sec. 210.212A(3) (a), Departmental 
Manual, 24 F.R. 1348), the order of the Examiner of Inheritance, __ 
denying the oe for pee ee is affirmed and the above appeal 
ds dismissed. | , 
_ Epwarp W. Pane | 
Deputy Solicitor. Ee 


APPEAL OF HENLY CONSTRUCTION COMPANY | 
TBCA-249 | Decided April 27, 1962 


Contracts: Changes and Extras—Contracts: Additional Compensation— | 
Rules of Practice: Appeals: Generally 


Where a request for reconsideration of a decision of the Board is not per- 
- guasive of error by the Board, the decision will be affirmed. . Where the 
Board finds on reconsideration that its determinations under its prior 
decision as to the amounts of equitable adjustments due under the Changes 
clause were not sufficient, the Board will modify its decision accordingly. 


BOARD OF CONTRACT APPEALS 


Aspaieat aud the Government have.each requested reconsidera- 
tion of the decision of the Board dated December 7, 19614 1 That | 


| 1 Henly Construction Company, TBCA-249 (December 7, Said 61-2 BoA a 8240, | 
4 Gov. Contr. par. 49 (b). 2 
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decision sustained in ere the epee s appeal from the acre: 
ing officer’s Supplemental Findings of Fact and Decision dated May 
7 26, 1960. A previous decision of the Board? had determined that 
the contractor was entitled to additional compensation by reason of © 
a change in the method of construction of irrigation laterals and 
wasteways, and remanded the case to the contracting officer to deter- 


-- mine the amount of additional compensation. 


The Government’s s request for reconsideration is based principally | 


on the premise that the original Board decision of February 23, 1960, 


limited the contractor’s recovery to the two categories of material 
described therein. We see no such limitation. The contracting 
officer’s Supplemental Findings of Fact and Decision of May 26, 1960, 
renders inconsistent the Government’s theory of such a limitation, 
for the contracting officer awarded an indefinite amount for the 
“minor amount of additional cost involved in finishing required in 
constructing the ‘econ-grade’ in fill sections.” The Government’s 
- theory was fully. considered in the Board’s clecision of December 
7, 1961. 3 | | 
Also, the. Government claims that 1. dinging an. dana sum 
of $0.15 per cubic yard for borrow under Claim No. 2, the Board has 
duplicated the additional allowance of $0.15 per cubic yard for con- 
_ struction of the econ-grade to the extent of 2,691.6 cubic yards, or 
3408. 74. We do not see how this can be true, for the contract- 
ing officer found that as to Claim No. 2 under the first Board decision 
the contractor was entitled to payment for the 2,691.6 cubic yards at 
— $0.40, a total of $1,076.64. There was, of course, an inherent dupli- 
cohen of quantities in that decision. The contractor used borrow 
trom the shoulders for embankments instead of excavating completely 
to the bottoms of the cuts. When he finally completed excavating 
the bottoms of these ditches he was apparently paid for such excava- 
tion, which should have approximated 2,691.6 cubic yards. The Board 
; held that he should also be paid for the borrowed. material, because 
of Mr. Henly’s testimony to the effect that the material in the ditch 
_ bottoms was unsuitable for use in embankments. | 
The Government has moved that an additional hearing be held in 
this appeal, for the purpose of determining the amount of increased 
costs, if any, that were experienced by appellant ‘as a result of the 


2 Henty Construction Cainmbonu: IBCA-185 (February 23, , 1960), 67 1.D. 44, 61-2 BCA 
par. 8239, 2 Gov. Contr. pats (198. . . 
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change to the econeweads method of construction. Appellant has con 
objected to a further hearing because of additional expenses and delays 
which would beincurred. _ 

Although it 1s difficult to resolve all of the facts, the Board finds that 
it is possible to do so without a further hearing, by analysis of the 
administrative record, to the extent required to bring about an equi- 
table adjustment of the contract price pursuant to the Changes clause. 
Accordingly, the motion of the Government that another hearing be | 

held is denied. | 7 | 

_ Appellant’s. request for. reconsideration | is. baad on the silaped | 
inadequacy of the amounts allowed by the Board. It is urged that the 
allowances for increased cost of the change be based on appellant’s 
total costs and the loss is sustained in the performance of the contract. 

_ This was discussed in the Board’s decision of December 7, 1961, and 
we believe that there are ample reasons for not using the total cost 
- method of computing an equitable adj ustment in this case.2 As one 
example, several large scale operations were epnduated under this 
contract in addition to the portion in dispute. “3 _ 

However, the Board considers that one point made: by appellant | 
is well taken: In computing the increased cost of excavating the. 
prism sections in fill embankments, the Board considered only the 
~ excavation of fill quantities, and did not apply the increase of $0.20 
per cubic yard to excavation in natural ground below fills. Appel- 
lant’s brief states that a total of 106,809 cubic yards were so excavated, 
but we believe that this figure is erroneous. Re-excavation in fill areas 
did. not begin until August 1957. The “Record of Excavation Items 
“Included for Monthly “Payments” (Government’s Exhibit No. 2 in © 
the record. of the hearing of November 1959) shows that a net total | 
3 of 44,741 * cubic yards of excavation of all types of classification was 





SH, R. Henderson & Company, ASBCA No. 5146 (September 28, 1961), 61-2 BCA par. 
3166, 4 Gov. Contr. par. 47. Cf. Western Contracting Corporation vy. United States, Ct. 
Cl: No. 344-55 (December 3, 1958); Flora Construction Company, IBCA-180 (June 30, — 
1961), 61-1 BCA par. 3081; Caribbean Construction Corporation, IBCA—90 (Supp.} (Sep- 
tember 22, 1959), 66 I.D. 334-38, 59-2 BCA par. 2322, 1 Gov. Contr. par. 666. See also 
Fred FE. Hicks Construction Company, IBCA-271 (October 20, 1961) ; Lake Union ee 
dock Company, ASBCA No. 8073 (June 8, 1959), 59-1 BCA par. 2229.. 

This. figure includes a net yardage of 10,814 credited to the month (of. ana 1958. 
No lateral excavation was performed in July 1958 although the advance pay estimate for 
July projected 15,363 cy. This resulted in a net debit for August of 4,549 c.y. as shown | 
.in Government’s Uxhibit No. 2; hence, 10,814 cy. must have been actually excavated in 
August. . 


46 "DECISIONS OF THE DEPARTMENT OF THE INTERIOR 169 LD.. 


performed by appellant in laterals from August 1957 to the ana of the: 
contract. This amount was exclusive of re- -excavation in fill embank- 
ments, for which the Government refused to pay at that time. No- 
_ other cxcavation in natural ground below fills could have been per-.. 
formed until after the fill embankments had been placed. Also, any- 
possible lateral excavation during this period in cuts or thorough: ~ 
cuts must have been of little or no significance, for the econ- eee was | 
completed the first of July 1958. | 
‘Appellant is entitled to have the increase of $0. 20 3 per cubic yard: 
applied to the excavation of natural ground below fills, since that: 
material was just as much involved in the construction of the laterals: 
in the econ-grade as was the material directly above it in fill areas: 
Accordingly, the Board holds that appellant is entitled to additional 
conipensation in the amount of $8,948.20 for excavation | in natural’ 
ground beneath partial fill embankments. ie 
Appellant’s arguments concerning the quantities of seein atone: 
performed have not persuaded the Board of error in its finding that: 
75,417 cubic: yards of material’ (as shown by the haul sheets which | 
itemized the areas of shortage) were placed 1 in the fill embankiments.. 
The “rule of thumb,” of one-half cubic yard of content per linear foot | 
of all laterals, referred to in appellant’s last brief, was a measurement: 
used by appellant, in attempting to establish its claim. ‘The Board: 
used it as a means of establishing the error in appellant’s original 
estimates: of the quantity of unpaid re-excavation from fill embank- 
ments, which appellant at that time claimed to be 115,965 cubic yards. 
The Board has no quarrel with appellant’s present calculation of 
119 958. 9 cubic yards of cubic content in all lateral and wasteways as 
compared with the 105,600 cubic yards computed by rule of thumb for 
the entire job, but ae of these figures are determinative of ¢ any 
~ accurate conclusions as to the correctness of the 75,417 cubic oe : 
placed i in fill. embankments. : = 
The Board takes this position for the reason that, im “attempting tor 
show that the Board’s figures are‘short by 99,401 cubic yards in the — 
total excavation quantities (and that 99,401 eabie yards must, perforce, 
be added to the 75,417 cubic yards found. by the Board to have been: 
placed - in fill emibantniente). appellant has disregarded | entirely its 
— calculation of 113625 cubic yards. of excavation: «Which » were > wasted. (01 or 


| : 
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used to strengthen embankments at the ends of cuts) as being unsuit-- 
able material for fills, or as being too far distant from shortage areas-_ 

to permit economical hauling. 

The quantity of 75,417 cubic yards, hae ae been sstnblished by the. 
haul sheets as the quantities required for fill material in shortage areas. 
Is, therefore, the best evidence as to the volume of the fill embankments, 
in the opinion of the Board. 

Appellant also urges, that if the record of 75 ALT aie yards is. 
accepted, then the shr inigioe factor of 1.33 should be applied for pay — 
purposes. At the hearing in November 1959, Mr. pron Swe the | 
Field Engineer in charge of the job testified ° 

Now, the fill material was fixed with the shrinkage factor of 1. 33. In cher: 
words, any fill will compact whenever equipment rolls over it so you have got to. 
have.a shrinkage factor and we made it at 1.33 shrinkage factor.. 
This was for the purpose of measurement of material for eiseen e 
as testified to by Mr. Boston just prior to the quoted testimony. Also, . 
at page 225 of the Transcript,.Mr. Boston testified that the factor of 
1.33 had no bearing on the amount of excavation that the contractor: 
would be paid for; that the compacting of fills was the place where it 
would have a bearing ; and that the compacting of fills was not in issue.. 

Item 4 of the contract schedule, “Excavation from Borrow,” repre- 
sents material clearly used for fill embankments only. The final pay- 
ment estimate shows the total quantity of borrow to be 25,521 cubic: 
yards, and this is.a portion of the 75,417 cubic yards placed in fill 
embankments. The payment shown totals $10,208.40 at $0.40 per: 
cubic yard, without application of a factor of 1.83. Paragraph 50(b) 
of the Special Conditions permits measurement for payment of borrow 
either in excavation or in embankment, with the application of a fac- 
tor to the latter method. Hence, we must conclude that measurement 
of borrow for payment Was faaen in excavation, in order to arrive at. 
25,521 cubic yards of borrow, so that the factor of 1. 33 ey not be. 
applied to borrow. | 

A similar conclusion cannot properly be eas as to the remainder: 
of the 75,417 cubic yards required for fill embankment, although’ the. | 
total quantity of excavation, common, for laterals and wasteways. 7 
(238,397 cubic yards) must have dnclnded this remainder of 49,896 — 
cubic yards of fill required for shortage areas. .The:total: of 238, 397 - 


‘5 Transcript, page 171 (hereafter referred to as Tr, =? 
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cubic ards was ; paid for without application ofa factor. at $0. 40 
per yard or $95,358.80, for the factor of 1.83 was not aoplicables to 
excavation as such, actor ns to Mr. Boston’s testimony. | - 
The correspondence between the parties in early 1958* indicates © 
that the shortage areas reflected in the haul sheets were compiled on a_ 
detailed and itemized basis and consisted of more than 200 individual 
and separate shortage areas. It does seem logical that these areas 
would be computed as a total and appreciated in the total quantity by 
the 1.33 shrinkage factor. However, of this total the borrow quantity 
has been demonstrated as having been measured from excavation so - 
the remaining quantity subject to that factor is 49,896 cubic yards. 
We find that the shrinkage factor of 1.33 has not been applied to. 
the 49,896 cubic yards remaining. after deducting 25,521 cubic yards of 
GoEow. and that appellant is entitled to have the incredse of $0.15 per 
_ cubic yard for constructing the econ- grade, allowed by our decision 
of December 7, 1961, applied to the added quantity of 16,465.68 cubic 
yards, which is the additional volume created by the 1.83 factor. This 
produces additional compen on to appeneut in the amount of © 
— - $2,469. 85. 
Conclusion 


Upon cstonsemaeon, the decision of the Beta dated December 1, 
1961, is hereby modified to include the additional sums of $8,948.20 rep- 
| nae additional compensation for excavation in natural ground 
below partial fill embankments, and $2,469.85 for additional compensa- — 
tion in the construction of the econ-grade. This brings the aggregate © 
- amount awarded to the contractor, as a result of the Board’s decision 

of February 28, 1960, to $26,743.07. Except as so modified, the decision - 
of the Board dated December 7, 1961, is hereby affirmed. — _ 


7 Tuomas M. Durston, M ember. 
I concur: | 


Joun J. Lynxs, M Dae 


Pavy H. Ganir, Chairman, disqualified Gael from participation 
in the consideration of this appeal (48 CFR 4.2). 


é Appellant's letter of We beiacy 7, 1958, with enclosures Cixhibit No. 18 of Findings 
of Fact and Decision dated October 7, 1988), 
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Indian Lands: Acquired Lands . 

Where an Indian acquires lands subject to the restriction that such lands 
cannot be sold or alienated without the consent of the Secretary ‘of: the 
Interior, pursuant to those terms in the deed and the pertinent Depart- 
mental regulations, an attempted sale of the lands in State Court guardian- 


ship proceedings’ would pass no title without the required. ata or 
removal of restrictions by Departmental officials. fe Ted 


Indian Lands: Acquired Lands 


' Where Indian lands are sold in violation, or apparent disregard of festrietion® 
- placed on the lands when acquired, the Government would not be required, 
as a prerequisite to enforcing the restrictions or to. cancel the sale, to 
return any consideration paid for the lands. : | 


‘APPEAL FROM THE COMMISSIONER oF INDIAN ARFAIRS 


» Bapaiond: F. Gray, 1 now deceased,! led an appeal: from: a decision io 


by the Commissioner of Indian Affairs, dated’ May. 6, 1959, which 


had affirmied'a decision by the Area Director, Bureau of Indian . 


Affairs, Billings, Montana, dated February 6, 1958, refusing to issue 
an order removing restrictions on certain lands purchased for: or on 
behalf of Lucy Pluffe Kenmille, a Flathead Indian. It appears that. 


Mr. Gray acted. as guardian of the estate of Lucy Pluffe Kenmille, 7 


and. his sale of the lands in question, as guardian, was confirmed on — 
_ January 8, 1957, by the District Court of the Fourth Judicial District — 
of the State of Montana, i in and. for the County of Lake... The con- 
sideration for the sale, $1,200,? apparently was paid by the purchaser 
of the lands, Mr. R. “he Nadrau, reported to. be a. non-Indian, and 

the appellant claimed that the proceeds of the sale were used for the 


benefit of Lucy Kenmille.. Accordingly, in his appeal to the Secre- oe 7 | 


tary of the Interior, the appellant asked for (1) a removal of restric- 


tions from. the lands, after which appellant apparently would execute 


a conveyance to Nadrau, or, in the alternative, (2) that. the funds — 
paid by the purchaser ee allesed to have been expended. by appellant 3 
on Lucy Kenmille be returned to the purchaser of the lands. | 

The lands in question constitute Lots 9, 10, and 11. of Block “C, ” 
in Glacier View Addition to the Town of ‘Ronan, Montana, Take 
County, Montana. By a deed executed on April 21, 1953, approved 


1 By a letter, dated J anuary 12, 1962, addressed to the Honorable Mike. Mansfield and 
referred to this Department, the widow of the appellant is regarded as having. joined in. - 
the appeal, and the action taken in. the a FPEERE decision also will: be deemed to apply to 
her. on behalf of the appellant. 

2 This price appears to have been. above the appraised. value of the landé, sage an 1 ap: : 
praisal by Bureau of casa Affairs’ realty officials about a year later fixed. the valuation tsut 
at. = 000. . a” 
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| by the Area Director on :August, 6, 1953, title to the lots was taken | 
in the name of my ued Kenmille, ‘but with the peas : 
_ restriction: | 
| * * * subject to the condition that for a period of. ten: years from the date 
of this- deed,, but. not thereafter, no. lease, deed, mortgage, power of attorney, 
contract. to sell, or other. instrument affecting the land. herein described or 
the title ‘thereto, executed during said period, of ten. years, shall be of any 
force. and effect or capable. of confirmation ' or ratification, unless made with 
_ the consent of and approved by the Secretary of the Interior. 
ae Moreover, the deed also contains a provision that the Ten pur- 
chaser of the lots desired to make such purchase with funds derived: 
from:her restricted lands, which statement is corroborated by the 
record that. the consideration for the Indian’s: purchase: of the lots 
—-was trust or-restricted funds of:such Indian.. The appellant: appar- 7 
ently has not questioned the validity of the restrictions placed in the 
deed, which. restrictions effectively prohibit - alienation. of..the land 
without the approval of the Secretary so the s tnbartor, or his author- : 
ized. representative.® - 
| We have been: unable to determine four our cack that the State 
court was aware that it was confirming an attempted sale of restricted 
Indian land. By. letter of July 5, 1956, the appellant: notified the 
| Superintendent of the Flathead Indian Agency: of his appointment — 
as guardian. While stating in that letter that he-would endeavor to 
sell the property, the appellant stated also that he would submit to 
the Superintendent’s office “any offer that I may receive for the prop- 
erty and I will not attempt to sell the bea a the ee 
Pre has been approved by your office.” 

Ina letter to the appellant, dated J anuary U7, 1987, ‘the then 
Stiperintendent, Mr. Forrest R. Stone, stated that his understanding | 
of the guardianship. in question was that appellant. had been desig- 
_ nated. guardian of Lucy Kenmille’s estate “only for nontrust property — 


ii which she may have an-interest.” Certainly, this alone would con~ 


stitute a disavowal of allegations by the appellant that the guardian- 


i ship proceedings - were instituted at-the request of the agency officials, 


and for the: ‘purpose of effecting’ a disposition: of the. restricted lots 
included: in ‘the: deed: to Lucy Kenmille.* Later, and apparently 
without having g given the Superintendent the advance information he 
said he would furnish, the appellant addressed a letter to the Flathead 


apie gency on ‘February. 13, 1957, advising of the guardianship sale of the 


8 Sunieriand - Vv, “United ‘States, 266 U. S. 226 (1924) 5 ‘United States ve Brown, ° r ot 


v6 (8th 'Cir., 1925), cert. denied, 270-U.S8. 644. 
4 Neither’ aid Mr. Stone change his position in that respect besaute. ina suliseyuent 


oe, ‘letter, dated February 11, 1958, addressed to the Area Direetor, the statement ‘is' mada 


- Of the’ “need to ‘correct. the statement of Mr. Gray that I authorized him to sell restricted 
trust: property and account for the proceeds through the State courts . . . I was not aware. 
of Mr. Gray having started pine in the state courts a0E the disposition ‘of this 


property. er 


» M922, he ak 2 --3yd RAYMOND: BQRAY. 2s eyehan te & 8 OU: 
Moe ede ee Bake ce aes a pat 
ats: and requesting the removal of restrictions: on those isis In‘his 
letter of reply, dated February 18, 1957, former Superintendent Stone 
‘indicated that the matter would. be given immediate attention, but. 
‘the fact was then impressed upon the appellant that “restricted or 
trust property cannot be’ sold, a or have a liens 8 against 

: it, while it remains in this status ya : | 

- While the application of Lucy Kenmnillé for the removal oft restrie- 
tions from her purchased lots apparently had the initial sanction of 
“the Superintendent’s office, upon its referral to the Area Director, that 
office disapproved the application and retiirned it to the Superintend- | 
ent on June 25, 1957. The reason given for-disapproval,-as stated in 
‘a letter, dated ‘November: 7, 1957, from. the Superintendent’s: ‘officeto _ 
‘the appellant, was that Tey Kenmille’ S ability to’ Handle the sale of 


“the property was: questionable, and that the justification: for the re- . ~ 


_-gtrictions in the deed: she received to the: lots ‘was ‘her ies to 
| manage her property without supervision. — 
Incidentally, the State court guardianship oes ineliding . 
the guardian’s'sale, cannot be regarded 'as having properly met all of 
the requirements Specified : under the Montana:code:>: “Apart from 
this, it is clear that such ‘proceedings in the State court cannot effect. 
“a disposition or salé of the ‘restricted: lots of Lucy Kenmille. The 


manner 1 in which such a disposition’ can validly be made is stated‘ . 


: the deed. under. which Lucy Kenmille acquired the lots;the restrictive 
| provisions: ‘of which’ specifically prohibit. any alienation ofthe: lots 
J except with the approval or consent of the Secretary of the Interior, _ 
“or his atithorized representative. Moreover, until such consent:is 
- obtained, “pursuant to such regulations as-were prescribed, a-purported 
: purchaser of the restricted lots involved could obtain no title.® The — 
fact that action by the Secretary or: his authorized representative.is 
"essential was récognized by the appellant, who, throughout the course: 
-of his activities and appeals in thé present’ matter, had continued: to 
‘ request the removal of restrictions from the lots in question.” . 
-- ‘The manner in‘which the removal of restrictions rer(uested by. the 
“appellant could have been. accomplished in thé present case was’ Speci- 
~ fied in the Departmental regulations on the subject.*. As stated i in this | 


as 8 The yarious “apparent defects in the guardianship ‘proceedings are: mentioned: ‘in: acta - 


‘ cin the decision’ of’ May 6,° 1959, of the Commissioner of Indian Affairs. 


“6 Bailey v. Banister, et al, 200 BK: 2d 683 (10th: Cir, 1952)'> ‘United States | ve Breton, 
“supra, note 3. 7 


oe Along the same: Tine; the: purchaser of the lots:at the guévdtenship. -gale,. R A, Neazau, oes 


; apparently has made’ inquiry: of the agency officials, based: ‘upon their reply’ to him of" May 
12; 1959; ‘as to when he may obtain. title ad the: lots in sauce nons: ae Nedra’ is not a 


a party to the present. appeal. 


825° CEFR, 1956 Supp., 244. 49, and 25- Orr 121. 49 (1988- -ed.) ‘Pr oe for somauing 


; restrictions. ‘An Indian may-apply for the removal of restrictions from land acquired by 


Durchase, ‘exchange: or ‘gift, and- ‘devised and’ inherited" interests’ ‘thérein, - held under: ‘an. 


-. instrument of conveyanee which recites that the land shall‘not be sold'or’ ‘alienated: with-. 


out the consent or approval of the Superintendent, the Commissioner of Indian Affairs, or | 
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regulation, a showing is asinied ia the applicant v was ‘ime 
and capable of managing her own affairs, or that the removal of 
restrictions was otherwise in her best interests. This was not shown | 
to the satisfaction of the Area Director, and he accordingly refused to 
issue an order removing restrictions. No persuasive reason is presented 
which would serve to question the correctness of the Area Director’s © 
decision, as affirmed by the Commissioner of Indian Affairs. The 
restrictive clause in the deed of April 21, 1953, was specifically included 
to preserve the Indian’s assets by investment of her restricted funds — 
In the lots covered by the deed. This type of restriction, on its face, 
showed the inability of the Indian to handle her property without the 


control or supervision of a representative of this Department. More- » 


over, in his decision of February 6, 1958, the Area Director stated that 

his finding of Mrs. Kenmille’s inability to conduct her own affairs is 

se iaily: supported. by the view of the appellant himself, particularly as 
aoe expressed 1 in his letter of November 19, 1957, to the Area Director. 

-<-'The need for preserving the control of officials of this Department | 

* over the restricted lots of Lucy Kenmille is demonstrated also by the 


fact that the sale attempted through the guardianship proceedings - 


capparently did not conform with another provision. of the Depart- 
mental regulations regarding the advertising and public sale of 


Po restricted Indian lands.® Moreover, as stated by the Commissioner in — 


his decision of May 6, 1959 , by such regulation, a negotiated sale would 
have had to come: ‘within: one of the exceptions.in. paragraph (c), 1... 
“38) a sale to a non-Indian, when the Secretary determines that it is 


impractical to advertise.” But the Commissioner then observed that 


such a determination must be supported. ‘by a showing that because of _ 
os geographic. or economic isolation there is no competitive market for 
the property, which apparently had not been shown. ot | 
As an apparent alternative to obtaining a removal of restrictions : 
_. from the lands in question, the appellant contended that the proceeds 
received for the lots at.the guardianship sale, which he claims were . 
: expended on Lucy Kenmille, should be returned to the purchaser. In 
. support of this contention the appellant’s position is that the agency — 
officials knew of the State guardianship proceedings, and permitted : 


: the Secretary of the Interior. | An application for the. removal of restrictions from such 


- .Jand shall be filed with the superintendent or other officer in. charge of the Indian agency _ | 
_ or other loeal facility. having administrative jurisdiction over the land. The application 18, 


shall set forth the experience the applicant has had in the transaction of his business 


affairs and the reasons why a. ‘removal of restrictions is desired. If it appears that the — 
applicant is competent and capable of managing his-affairs or ‘that the removal of re 


. strictions is. otherwise in. the best. interests of the applicant, am order removing restric- 


tions against alienation of the land may be issued * * *,” SB = 
925 CER, 1956 Supp., ., 241,24, and 25 CFR 121.24 (1958 ed. i. which require, among ‘other oe 


: 2 things,. advertising for at least 30 days prior to the proposed date for. opening bids, and 
an opportunity for the Indian: -owner to request that the advertisement afford eens of rat. ¢e 


certain classes. ane right « meet the high: Bid: 
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appellant to expend the proceeds recéived from the sale in such pro- — 
ceedings. ‘The present record, including statements by the agency: 
officials, do not support the sppellints view that those officials gave 
approval to the sale of restricted Indian property, and to the use of 
the proceeds from ‘such sale. In fact, former Superintendent Stone 
indicated there was no suthorizstion for the appellant to proceed 
with the sale of Lucy Kenmille’s restricted property in State guardi- 
anship proceedings, or for him to account on the basis of those pro- 
ceedings,’° but cautioned the appellant that restricted or trust. 
property could not be sold, encumbered, or have any liens against it, 
while it remained in that status. Consequently, it was for the pur- 
pose of removing this inhibition to sale that the matter was presented 
to the Area Director to consider. removing restrictions from the lots. 


In addition, Superintendent Spencer, Mr. Stone’s successor in oflice,. 


stated in part to the Area Director, by memorandum dated Decem- : 
ber 18, 1957: | | 


There is no information in this office, as stated before, to indicate that Mr. 
Stone requested Mr. Gray to apply for the appointment of legal guardian of 
Mrs. Kenmille, nor is there anything to indicate: Mr. Stone. requested him: to" 

proceed. with the sale of the lots and take. the responsibility for the expenditure 
of proceeds of. sale * * *, _ | | 


Thus, there is no o basis which would compel Avomble congidordian 
of appellant’s alternative claim that the proceeds from the guardian- 
ship sale paid by the purchaser be refunded.. There.is no indication. 
that the Indian in the present. case has funds which might be-used. to 
reimburse the purchaser of the lots. In fact, the tendency of Lucy 
Kenmille to dissipate her funds had served as the apparent basis for 
the investment of some of her restricted funds 1 in the lots in question, 
It is. readily aa therefore, that ‘incident to any ‘disposition. of 

those lots, the. determination as to-whether, or in what manner, pro- 
ceeds from such a disposition should be expended was.also.a function 
to be exercised by officials of this Department. Moreover, assuming 
— good faith, which is not established by the record, and an adequate 
| consideration; even such circumstances are immaterial: where'the Gov-. 
ernment sees fit, as the present case seems: to require, te rely on re- 
_ strictions placed on lands for an Indian’s protection. Neither is it 
essential, in a. case where Indian lands are purchased i in violation or 
apparent disregard of restrictions placed.on. the lands, to. return con- 
; sideration paid a as & Saba aaa to an 1 action to cancel the sale. AB es wntemns 


“20 Supra, note 4. a ae NORE oo es ee 
“a Heckman v. United Riates, 224 U. §. 413, 446° (1912) ; : United ‘States v. - oihertom, 


- . eb al, 111 F. 2a 978 (7th Cir., 1940) ; United. States v. Brown, supra; note ae 


12 Heckman v. United States, supra, note 11, where it was stated (page 446) : 
- “Where, however, conveyance has been made in violation of the restrictions, itis __ 
mm plain that the return of the consideration cannot be regarded. as an essential pre- | 
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ae the circumstances, the Camnmaiss ouees decision 3 is afimed: and. 
the appeal: from that decision, herein considered, is dismissed. 


-‘Joun A. Carver, co | | 
| Assistant Secretary ‘ t7) of the ve nterior. - 


PATENT REQUIREMENTS ¢ oF THE COAL RESEARCH ACT, SALINE 
WATER CONVERSION ACT AND: ee ACT. | 


Pateiis and Copyrights—Coal Research Program | 
_ Section 6 of the Coal Research ‘Act of July 7, 1960 (74. Stat. 337, 30 U.S. C. os 
| 666) requires. that patents . on inventions resulting from Government- 
financed research and development work under the Act be available ta’ the 
general public without royalty or other restriction. 


Patents and Copyrights—Saline Water Program 
Section 4b of the Saline Water Cotiversion Act of September 22, 1961 (75 
Stat. 628, 42 U.S.C. 1954b) requires that patents on inventions resulting 
- from Government-financed research and development work under the Act 
be available to the general public without royalty or other restriction. 


Patents and Copyrights—Helium 
Section 4 of the Helium Act Amendments of September 18, 1960 (74 Stat. 920, 
50 U.S.C. 167b) requires: that patents on inventions resulting from Govern- 
ment-financed research and development work under the Act be available 
to the general public without royalty or other restriction. 


Patents and Copyrights-—Coal Research Program 
‘Section 6 of the Coal Research Act of July 7, 1960 (74 Stat. 3387, 30 U.S.C. 
666) requires the Secretary to take steps to assure that background patents 
essential to the practice of patents or the use of processes resulting from 
research and development contracts issued under the Act be available to 
the general public on reasonable terms. 


Patents and Copyrights—Saline Water Program 
Section 4b of the Sdline Water Conversion Act of September 22, 1961 (%5 Stat. 
628, 42 U.S.C. 1954b) requires the Secretary to take steps to assure that 
background patents essential to the practice of patents or the use of 
processes resulting from research and development contracts issued under 
the Act be available to the general public on reasonable terms. 


Patents and Copyrights—Helium. 
. Section 4 of the Helium Act Amendments of September 13, 1960 (74 Stat. 920, 
' 5O U. S. C. 167b), requires the Secretary to take steps to assure that back- 
ground patents essential to the practice of patents or the use of processes 
resulting from research and development contracts issued uneee the Act be - 
available to the een al public on reasonable terms. i Ass 


rented to a decree of cancellation. Otherwise, if the Indian grantor had squandered 
the money, he would lose the land which Congress intended he should hold, and the 
very incompetence and thriftlessness which were. the occasion | of the measures: for 
his protection would. render them of no avail.* * *,”. ; . 

ere also United States ¥. Gilbertson, eu Eney note 11. 
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To: ‘Tae ume OF THE anaes: 


“Sussect: Patent Pontcy on ConTRACTS ‘Exeicuren UNDER SALINE WATER Con: 
VERSION ACT, CoaL RESEARCH AND DEVELOPMENT AcT, AND Herium Gas ACT 
Research and development contracts are presently being neg otiated 
pursuant to authority in the Saline Water Conversion Act * and Coal 
Research and Development Act2 A major issue in the negotiations 
_ has been the disposition of patent rights resulting from Government- 
financed research and of patent rights independently acquired by con- 
tractors and essential to the practice of processes to produce fresh 
water from the sea and to convert coal to gasoline. — Some potential 
contractors under these acts have investments in prior research.® 
— On. July 25, 1961, by memorandum entitled “Department Patent 
Policy on Inventions Made During Work Performed Under Research 
and Development Contracts,” and directed tothe heads of bureaus and 
offices of the Department of the Interior, I stated that it was “the - 
general policy of the Department of the Interior to take title to any | 
imvention made by a contractor, except where it would be inequitable — 
for the Department to take title because of substantial independent | 
contributions made to the invention by the contractor.” . With respect 


to research ‘conducted’ under the three acts im the title of this memo- _ 
~ randum I stated that “the contractor is also required to grant licenses _ 


to the public at reasonable royalties.” The memorandum of J ed 25 
set no policy with regard to background patent rights, . 
Subsequently the Saline Water Conversion Act of September 92,, 
1961, was enacted. Its legislative history clearly indicates that Con- 
oes intended that patents resulting from government-financed re- 
-.gearch be available without royalty or other restriction to the general | 
public. Because the language of the patent provision in the Act is 
nearly identical to, the patent provisions in the Coal Research and 
Helium Gas Acts, I have in this opinion not only considered the effect 
of the subsequent passage of the Saline Water Act on the validity of 
the July 25 memorandum, but have also re-examined in greater depth 
my position on the two earlier Acts. ‘These studies of the three Acts, 
their legislative histories, and of government patent practices have 
led me to conclude that all research and development contracts made 
under these acts must: provide that foreground patents be available 
4 Act of Sept. 22, 1961, 75 Stat. 628, 42 U.S.C. 1954. | _ 
2 Act of July 7, 1960, 74 Stat. 336,.30:U.S.C. 661-668. | 
2In the discussion which follows the. term “fioreground patents” refers. a intents: re- 
sulting from government financed: research and “back erouna: patents,” to those eee 


and owned: by the contractor. - 
4The three patent provisions are in part ee re as. will be discussed An. ‘more; detail . 


. later in the opinion. ‘Under the doctrines of ‘pari materia the meaning of a later. statute 
.. €an govern the construction of an earlier statute in pari materia, See note 37 infra.-: 
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without - cost to tia public. I also conclude that the law precludes 
you from contracting on terms which do not assure that background — 
patents, when necessary to the practice of any process wholly or partly 
developed by research fmanced ouee moe sii be ae to the 
pubhe: on. i aeone) terms. 


FOREGROUND PATENTS 
Sec. 4b of the Saline Water Act provides that: 


All research within the United States contracted for, sponsored, cosponsored 
or authorized under authority of this Act, shall be provided for in such 
manner that all information, uses, products, processes, patents, and other 
developments resulting from such research developed by Government ex:. 
penditure will. (with such exceptions and limitations, if. any, as the Secre- - 
tary may find to be necessary in the “interest of national defense)’ be 
available to the general public. This subsection shall not be so construed 
as to deprive the owner of any background patent relating thereto of such 
righis as he may have thereunder.® | | 


- Nearly identical provisions « are contained i m- the Coal Research. and | 


_ Helium Gas Acts.® 


The decisive question is the meaning of “available” aS it palates to 
“patents” resulting from Government-financed research. It has been 
argued that patents are available if they are available at a reasonable 
 Toyalty. Close examination of the language of subsection 4(b) set 
: out, above indicates that “available” as used in relation to patents 
-means available unconditionally. A patent is a grant of the right to 
exclude others from making, using or selling the thing patented.? 
_ It includes the exclusive right to license others to make, use or vend. it.8 
‘This right is judicially enforceable by. suit (1) to enjoin an infringe- 
‘ment and (2) to recover damages by reason of infringement.® ‘These 
remedies reflect the two major benefits deriving from patent owner- | 
ship: the monopoly or exclusive right, and the right.to a royalty or 
: financial compensation for use of the patented item by others. | 
In essence, then, a patent is a right of exclusion with an ancillary 
right to compensation for use. Retention of this ancillary right to 
compensation - by a contractor would mean that something less than 
the patent was being made available to the public. ‘Thus the full 
‘patent would not ney be ad unless it were available without 
restriction. ; | Paved 
“Tf Congress: had meant to ee iss that ony ‘the: use of ae 
patented invention was to be available to the public, it neéd not have . 
| used the word * ‘patents” 1 in the act. ‘The requirement that ‘ ‘informa- | 
§ Sec. 4b, Act of Sept. 22, 1961; 75 Stat. 628, 42 U.S.C. 1954b. ie bE 
674 Stat, 387, 30 U.S.C. 666; 74 Stat. 920, 50 U.S.C. 167. 
ano Patterson vy. Kentucky, 97: U.S. 501, 24 L. Ed. 1115 (1897). 


'. 8 Park-In Theatres v. Paramount-Richards Theatres om ma Del), a F Supp: 466, 472." 
§35 U.S.C. 283, (284. is 
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oi tion, ‘uses, pnodiicts. processes | ne and other igvelomments? be | 
available would have assured the availability of the use of the patented 
invention. ‘By including the word “patents,” Congress indicated its — 
‘intention that something more than the use of the venue” to wit the - 
full patent, should be available to the public.. a 
From the legislative history it 1s apparent that the words “patent” ee 
end “available” were not loosely used here to effect an unintended 
result. An examination of prevailing patent policies in the Executive — 
Branch, of the legislative history of the Acts, and of other statutes in 
pari materia indicates that Congress fully intended ibaa | 
pEeee to be available to the general public without restriction. 


~ Government Patent Policy 


hae inquiry ee the meaning of the patent clauses on abe Saline 


- Water, Coal Research, and Helium Gas Acts must be set in the context. 
~ of over-all. Goveriment patent policy as known to Congress at the | 


. time it enacted those statutes. Congress, over the past two years, has -— | 


been. conducting a maj or examination of Government patent policy. _ 

Bills were introduced in 1960 by Senator Joseph C. O’Mahoney. (S. _ 
8156 and Ss. 3550) and in 1961 by Senator Russell S. Long. (S. 1176) ~ 
and Senator John L. McClellan (S. 1084) to establish a uniform patent — 
= policy with regard to inventions arising out of work financed by the 
Federal Government. ‘The hearings and studies of the Subcommittee 

on. Patents, Trademarks and Copyrights « of the Senate Committee on 


> the J judiciary have revealed that there are many different patent pol-_ 


7 icies followed by the various governmental departments and agencies,?° : 
"As stated by” Senator Long on the Senate floor, May 3, 1960: 
| “There is no one Government patent policy. Various Federal agencies and 


- departments have sharply varying policies with regard to taking title to patent- 
able inventions made under research and development contracts with ‘private 


organizations. The law requires that the Government take title to all inventions 8 
resulting from Government-financed research, as in the case of the. Atomic > 


. Energy. Commission, National Aeronautics and Space Administration, . and the 
“. Department of. Agriculture. | Congress created this policy by. statute. Other 


ee policies. go. to. the extreme of automatically giving away all commercial rights ” 
to ‘the firm doing research, as in the case of the Department of Defense, the Post 


Office ‘Department,. and the ‘National Science Foundation. This type. of policy 
on -been adopted . wherever administrative discretion was permitted” _ 


The patent policies followed by the Department of Defense and ite - 
| Post Office. Department are not prescribed by statute. The N ational : 


. 10 See the: Preliminary eee of the Subcommittee on Patents, Trademarks and Copy- 
rights of the Committee on the Judiciary, U.S: Senate, 85th Congress, 2d Sess. pursuant to 
§. Res. 236, 86th Cong. ist Sess. pursuant to 8. Res. 53, 86th Cong. 2d Sess. pursuant to 
. §.-Res, 240, and 87th Cong. 1st Sess. pursuant to S. Res. 55; and Hearings of the Sub- 
committee, 86th Cong. 2d Sess: pursuant be 8. Res. make (1960), and 87th Cong. ist Sess. 
pursuant to S. Res.-55 (1961). - . 

12.106 Cong. Rec. 9216. 
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Science Foundation, BOWeyer, operates under a statute requiring that | 
each research contract “contain provisions governing the disposition . 
_ of inventions produced thereunder in a manner calculated to protect 
— the public interest and the equities of the individual or organization 
with which the contract or other arrangement is exectited * * * 12 
_. The Atomic Energy Act and the Space Act have-sections which pro- 
vide that the Government shall take title to patents on inventions 
arising from Government contract research. The agency may waive 
the Government’s ‘claim to the invention in ‘such circumstances as thé 
| agency deems ‘appropriate or upon a determination: “that the in- 
terests'of the United States will be served thereby.” “ ah 

_ The Department of Agriculture conducts a number of research pro- 
grams under various laws., A major program is performed under the 
Research and Marketing Act of 1946, which ee as 3 follows for 
‘the two. areas of research authorized by the Act >  - 

“ Any ‘Contracts: ‘made ‘pursuant to “this authority: shall. ‘contain: requirements 


making the restlts of research ‘and investigations available to the public through © 
: ‘dedication; assignment to the. Government, or such’ oe means: as the. Secretary 

shall: determine. one Oe Me ree ee Ce Me ee Me a Se eee a ey 
eae Tok, CE PS ek TS ee ee dy to ai aoe eu cas oe se 


i the result of ‘such research and investightion available to. the, ‘public by, such . 
means as thie Secretary of Agriculture shall determine." eee Bt | 
"These 3 provisions are. interpreted as requiring a, worldwide, assign: 
ment, to the Government of the patent rights to. inventions arising. out. 
of contract, research.: 16 Other research is performed by. State. agri- 
cultural ‘experiment, stations, financed in part. by, Federal funds under 
the Hatch Act. As the Hatch Act contains no ‘patent, policy require- 
ments, the Department allows disposition of Pproprictary rights in 
accordance with State law or policy.” | x 
- The Veterans. Administration | 1S, is governed in: its research ; in a the field | 
7 reap hone! available to any: person the: results, of his research. m8 
: [Italics supplied] 7 Sali ne = 
‘Pursuant to this provision | sometimes. the: Goyeinniert bakes tine, | 
sometimes, the contractor. In the latter. situation it is ‘provided. that 
the..contractor must. 21Ve-a,, royalty-free. license to,anyone. designated 
by the Veterans:Administration.: -In:recent: testimony, representatives 


es of the. Veterans. Administration indicated that no.one had ever received 


a, royalty-on. a patent. growing. out. of one. of their contracts, SO that | 


1464: Stat. 154, 42..U.8.€,.1871.. 

_.. 4.60. Stat. 768, 68:Stat, 944, 42 U. 8. C. 2182. 

_ 472. Stat. 485,42 U.S.C. 2457. 

org 60.: ‘Stat. 1084,..7. U.S.C. AQT (a), ; ‘:- 60. ‘Stat. 1090, 7 U. S.C. 1624, Spiers . 

ae Hearings, 87th. Cong., Ast: Sess.,. note 10, supra, Pt, 2, D.. 323—Statement. of Ww. PD. 

Maclay, Assistant Administrator, Agricultural Research Service. (1981)s.. Seat oh eis 
17 24 Stat. 440, 69 Stat. 671, 7 U.S.C. 361, et seg. Geenes eke 
1872 Stat. 1116, 38 U.S.C. 216. 
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there had been - no occasion to order a company to issue a royalty- free 
license. In one instance the VA has executed a'contract which allowed 
the contractor to retain title with a royalty-free license to the Govern- 
ment and no restrictions on licensing to the: public.?® 
The Department of Health, Education and Welfare i 1s sovsmied by 
no statutory provisions on patent policy. It has generally, though, 
followed a policy of taking title to patents arising from Government- 
financed research with two exceptions. Grants to or contracts with 
nonprofit, institutions allow the institutions to retain patent: rights SO 
long as they are made available to the public without unreasonable 
restrictions or excessive. royalties. In cancer chemotherapy industrial 
research contracts, however, provision has been made to leave title with 
the contractors because. contractors claimed a strong background posi- 
‘tion and demanded title as a price of their participation. The Govern- 
‘mnent retains march-in rights i in the event that the contractor ‘does not — 
make the invention available in ‘adequate quantities at.a reasonable | 
- price, Partly as a. result of. the Department’s patent. title. difficulties 7 
in cancer chemotherapy, i in 1960 It was trying’ to avoid research con- - 


nee tracts and use only grants in the future. 20° 


__ It would appear that (except for the National | Sciatica Foihdatiaii) ; 
; Government ‘patent: policy has fallen loosely : into a ‘pattern’ related to 


the function of the research.. The research. and d development pr ograms — 


. fre the Government ‘esol. “The contractors are 5 allowed to tals title 
to patents with a royalty-free license to the United States." 
_, In.the AEC ‘and NASA. mixed situations are presented... ‘Both. are 
concerned with. procurement. of hardware :and, development. of -proc- 


esses incidental ‘tothe furtherance of: governmental. programs,-e.g.,° - 


atomic military development and military development of. space. | 
‘Both also conduct research for-the:general welfare-of the public, e.g. 


medical and:commercial usesof atomic energy,;.communications sat- 


‘ellites, etc. Wnder’ the statutes described above; title to patents. Is 
taken by the: Government, but this right may es wae) in \ certain 
circumstances. : eee | cee a — 
- The Department of rere eondiicts research for the purpose 
of benefiting the agricultural industry. Under the Research and Mar- 
keting Act,'the Government must. take title to patent: rights, and no 
provision’ 1s: made for waiver of the Government's miterest.: - 
10 Hearings. before the. Subcommittee on Patents, mradamasa Sid Ganvicnt of the ‘ 
- -Committee on the Judiciary,’ U: S. Senate, on 8. “B156 ‘and’ S.: enn: 86th Wome, 2d- Seas. ye 
‘ pp..106-121,: and: Hxhibit- No. 6-thereto (19:60). 
20 Hearings, note. 19, supra, at pp. 62 and 85: Patent Piet ‘of ee ‘Department of 
. Health, Hducation, and.: Welfare, Preliminary ‘Report. of the. ‘Subcommittee. on, ‘Patents, 


Trademarks, and Copyrights of the Committee ; on the. Tudictary, a 8.. Senate; 86th Cong, 
1st Sess,: (1960). ee re re a ee ee ee ee 
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HEW has adopted.a policy of retaining title to patents i In most cases 
‘in the absence of any statutory direction. The purpose ofits research, 
too, is direct benefit to general public, with little concern with eros | 
curement of invented items for Government use. ‘The same is generally — 
true of VA prosthetic device research, except that the applicable stat- 

ute provides.that the Administrator may make results of the. research 
available to the public. 
~The late Chairman of the Covernuient Patents Board, Benj amin 


3. Dowell, recognized. that the agencies in which most inventions 
‘occur ave widely different interests in the use of such inventions 


| and fall into what he called the “procurement group” and the pubs 
service group,” defined respectively, as follows: 


~ (1) those concerned primarily with the procurement of new and better items 
.of material and equipment for their own use * * *, and (2) those concerned 


8. primarily with the development of new items and ideas that would advance the 


“national economy and welfare which they may dedicate to the public for 
free use... 7 | 
. The major exponent of the ies policy, the Defense icteie, = 
recognizes the difference between procurement, research and public 
| service research by providing that: i. 8 


_ _ Likewise, the Government may obtain title in macomnition of the overriding 
‘public interest in inventions in fields relating to the health and safety of the. 


- : Publie, if their availability for public use will not depend ou patent incentives.” 


-- Three administrators of patent policy from the Defense Department 
a commented recently i in an article in the Federal Bar J ournal * that: 
a In fields vitally. and immediately affecting the public welfare,. such as. broad- : 
. nals penicillin research, weather control, or water desalinification, inventions ; 
“may be made of such great importance that they willbe brought to the point of 

ready availability for public use without depending in any way on patent incen- 


tives. Title in the Government would be a recognition of this overriding public. 


“6 interest. | 
. The. general pattern found ina study of the elites: followed by 
ne the various departments and agencies of Government, is that in 

‘research for procurement of commodities or processes for Govern- 


= “ment, use, the title to patents is usually retained by the contractor, 7 7 


: depending on special circumstances which include adherence to his- 
torical attitudes within the particular department or agency. Where, 

however, the research is for the purpose of developing inventions in 

furtherance of the public welfare the departments and agencies 
almost unanimously provide that the patents must be mate ahbeeeuens 
tothe public without royalty. es | 
_ ..The purpose of saline water research and coal Hosen is. to find 
and ‘perfect, methods and techniques in furtherance of the ‘public 





21 Hearings before Subcommittee No. 3, Committee on the Tudielary, Hotise ae _Repre- 
: sentatives, March 3 and April 25; 1958, p. 22: a 
_ *3 Armed Services Procurement Regulations, See. %-107.1. 

Vol. 21, No. 1, Winter, 1961, p. 56. 
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> welfare, j i.e., in the: one case to make provision n for future. anticipated 
water shortages and in the other to develop markets for coal’ and 
thereby relieve depression in the coal-producing sections of the coun- 
try. Even without an. expression by’ Congress, therefore, these pro- 
grams, in the context of general Governmental policy, would seem 
to require that: the Government take title to patents developed by the - 
‘research it finances, | | 
A study of the legislation and its history ‘confirms that Congress, 
a mindful of the policies prevailing in the executive departments and 
agencies and doubtless cognizant of the dangers of permitting admin-. 
istrative discretion, provided that patents developed by federally _ 
- financed research in the fields of saline water, coal and helium are to — 

be made available to the public without royalty or other restriction. 


Legislative History 


7 G at eeseurah and Development Agt...: 


_ The purpose of the Coal Research and. Development, Ket of 1960. 
was stated by ae Ken Hechler in House debate on une: 
bill, as follows: a : - 7 eee 


At the present time over 95 percent of our coal mines have no ) facilities and 


« : little. or no money for coal research. | Under H.R. -8375 the-Secretary . of the 


“Interior would -contract. for: and. coordinate ..research’ to. be done Inainly by: 
‘organizations other than the: U.S. Bureau. of Mines,. such* as industrial trade 
associations, educational institutions, state-operated research facilities, and 
other recognized research © groups. The public availability | of the practical, 
: coordinated, future findings of such research organizations are ‘very important 
- to-all of -us and: to: future: generations in: terms: of the Poqveoaee economic: 


ae growth and defense of our country.” 


A similar bill had passed. both ie oe coe in. 1959. but 
had: ‘been ‘vetoed by President’ Eisenhower hedause. it-established. a. 


= separate. coal research agency outside the. Department of the ie 


| The vetoed. bill ‘contained the same. “patent provaey: as: the bill 


| enacted. in: 1960. 


>, Senator Robert Byrd of West Virginia, one of ie, authors of ie 
; Sars. version ‘(S. 49). of the vetoed bill, testified before the Sub- 
- eommittee on Minerals, Materials and Fuels of the Senate Committee 


_ on Interior and Tusular Affairs on June 10, 1959, and explained the 7 


patent provision.1 thus: 


pe, All information resulting fori the contracts and siherwians including patents, ao 
Se woe be in the public domain.® : 


The Senate Report on the House version ot the vetoed bill, ‘contain 
ing the same patent oye stated that: , 


- 24106 Cong. Rec. e531. cares 4 
_ % Hearings before the Subcommittee on Minerals, Materials and Fuels: of the Committee. 


con Interior and Insular Affairs, U.S. Senate,.on 8.49 and 8S. 1362, 86th Cong., Ist Sess.,- 
ty a D. 20. 
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No research would be undertaken or condueted unless the information devel- 
| oped therein would become available to the public. ae | 
| Both this report and the later House and Senate reports on the bill, | 
which was enacted in 1960, state: | | 
: Since. much: of the research work carried on by auch: (large) companies is ‘tor. 
the purpose. of gaining competitive advantages, the technical knowledge. and 
benefits gained from such research activities ordinarily do not become available 
to others as they would if omanicred by a Government agency. as (italics 
supplied) | | 
This legislative history of the Ca Research a Development Act 
| indicates the Congressional intent that federally financed patents and 
research information. be available to the public. without payment, of 


royalties, — 


Saline Water Act 

The Saline Water Conversion Program was first authored by the 
Act of July 3, 1952.22 The Act, among other things, empowered the 
Secretary to conduce research and technical development. work by 
means of contracts.and grants. No provisions were made in this Act 
or in later amendments for epee of patents resulting from such, 
contracts and grants. o 

In September of 1961, Congress passed | a new saline water conver- 
sion act. to expand.and: extend the program. - The House passed. its 
version of the Act, H.R. 7916, without a. patent provision on August 
1, 1961. ‘During’ the debate preceding passage, Representative Chet: 
Holifield raised the. ‘patent. question and.was answered by Repre- 
sentative Wayne Aspinall, ‘Chairman of the House Interior and | 
Insular Affairs Committee: a ph Big Sap te, 

Mr. olifield. . el want’ to ask the gentleman. this question : ‘There will be a 
great deal of money , spent. on-research and development, most of it.in the’ basic © 
science, . some of which inyolyes research and. development, together with. the 


development of machinery and hardware of different. kinds. Is it the intent of 
the gentleman and his committee that where moneys are spent for these types 


of hardware, machinery, and different types: of things which will be developed 


under this. program, this will be made available to the people of the United 

States without. placing: upon them patent royalties and things like that? 84 | 
Mr. Aspinall, As far. as the particular bill is concerned now under considera- . 

tion, that- was not taken up, but the gentleman from California knows how I feel 

about that. I am wholeheartedly in support of that program. We have pro- 

- tected. the public wherever as money is Blea and ‘it will: be our hurpose to 

do sov-here, - os a a ee a ee 


898, Rept. No. 559, 86th Cong., ist Sess., p. 2. ge oe 
_ 20g, Rept. No. 559, 86th Cong., 1st Saas, p. 5, H. Bont: No. lattes 86th Cong, 24. Sess., 
_ Ps 4, S. Rept. No. 1494, 86th Cong., 2d Sess., p. 3. | 


2366 Stat. 328, 42 U.S.C. 1951-1958. 

29 Act of June 29, 1955, 69 Stat. 198, 42 U, s. Cc. 1952, 1953, 1958: res or Saptambar. ns 
1958, 72 Stat. 1706, 42 U.S.C. 1958a-1958¢, The 1955 amendment did provide that re- 
sults or information developed in connection with Government financed foreign: regsarch 
“pe available without cost to the Drogeant in ‘the United States ‘herein authorized. roa a 
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Mr. ve olifield.. I ee the gentleman will follow along that iphllosephy, because | 
under the traditional patent rights of the people of the United. States, he who. 
has research and development is entitled to the patent involved. In this in- - 
stance if the Government of the United: States pays ‘for. it. the people ofthe 
| United: States should have it without regard to having to pay patent royalties 
to individuals who may be fortunate enough to get a Government contract.” 


Representative Aspinall later took part in the conference committed ia 


deliberations which produced. the Act in its final form. | 
_. The day after H.R. 7916 passed the House, the Senate Tnterior and 
coon Affairs Committee held a hearing on four bills: also designed 
_ to expand | and. extend the saline water conversion. program—S. 2156, 

(§. 22, S. 100, and S. 109. Thé Committee indefinitely postponed 
~ action on the: ‘atter three bills. and acted on S. 2156. Senator Long 
of Louisiana: appeared ‘before the Committee during the hearing and 
proposed an amendment to S. 2156 to include the patent provision 
which the present Act contains. After pointing out that the language 

of his. ‘proposal was identical to the patent ache im 8. 109, intro- 
duced by Senator Clinton Anderson, he said, | Bs pee 

‘It we are going to spend large amounts of Federal money to develop sométhing, 
. r think it should. ‘be available: for the benefit” ‘of all the people rather than haye 
; to pay very: high ‘royalty’ fees or even put a ‘contractor: ‘in position so that he 


could veto: the rights. of. ‘that. to’ be used. for the. ieee. DEES ce other. eon- - 
tractors, or by other levels of government... 2 BP ge ues 


_ Addressing Chairman Anderson, Senator os side 


You were the man who made the fight’ to. pétain in the Space Act the require 
ment that NASA could not give away patent rights unless it: found it to be in the . 
national interest: to do so. It is not as’ strict a provision: as you Rave authored 
as the chairman of this committee in other respects." . . 
Only if “available” means available without cost f does Sonatar Long’ cae 

comment make sense. The Space: Act allows the: NASA to waive its” 
tights in favor: of the coritractor. The patent provision in S. 109, — 
authored by Senator Anderson as Chairman of the Senate Interior and | 
Insular Affairs Committee, required that patents: be made “available” 
to the public. There was no provision for waiver of. Government 
rights. hee was ene to. the eee clause finally ee in a 
the Act. . 

During debate: on Ss. 2156 after ‘ec came out of aennaittsns Saintes 
Gordon Allott of Colorado questioned ‘the wisdom of the patent pro- 


| vision, assuming that. under its: terms: ‘the: Government. would be re- 


giixed: to take title to all patents” “developed under Government 
Tesearch and development contracts: a ee hea — 


Te we follow the amendment: literally, we ‘Gisata ¢ a ‘situation in ‘which: ‘a “eom- 
pany which has already devoted: its best. research at to..the oe of a 





90107 Cong. Ree. 15470, Aug. 21, 1961. 
31 Hearings before the Committee. on Interior. aad Thsuier poe U. S. Senaté, 87th” 
| Cong., Ist Sess., on S, 2156, 8. 22, 8. 100, and. 8. 109, p. 48 we) . 
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process, after contracting with the Government, finds. that angthing it develops 
- beyond that belongs: to the Government for the use > of the public, and it would 


3 get no benefit therefrom.™ 


No one conteadicted his assumption. Seuaee. Allott. was, con- 
cerned that it might be difficult to let contracts with such a strict pat- — 


ent policy. Senator Alan. Bible answered that the experience of 


NASA indicated that this would not be a real problem. Senator 
Francis Case said, though, that “the problem posed. by the Senator 
- from Colorado is real. T hope, as he suggests, that the conferees will 
give consideration to the problem when the bill is in conference.” No _ 
change was made in the provision in conference. although Senator 
Allott was a member of the conference committee. Obviously pro- | 
- ponents and opponents of Sec..4(b) of the Saline Water Act under-_ 
_ stood it to require the unrestricted. availability of foreground patents 
to the general public: a | 

On August 31, 1961, the Saas ee its version of the act, amend- 
ing H.R. 7916 by. striking out all after the enacting clause and insert - 
ing in lieu thereof the text of S. 2156. The bill was then. sent to 
conference committee. When the bill was reported out of conference 
committee to the House with. the patent: policy provision inserted, 
Representative Emilio Q. Daddario strongly opposed: the provision — 
on the ground that it would force free licensing .to the ene oF all | 

patents developed under Government contract: 

_ (This legislation) makes the invented concept not only free to the. Government 
—which is.as it should be when the Government helps pay for the development— 
but free to the general public as well. 34. . ns 

- ‘The bill passed notwithstanding. this obj Sciore,. 
At no point during the debates’ in either House did: any: Sant 


. or proponent suggest: that the patent, provision would. allow a con- 


tractor. to take title:to a patent arising. from Government-financed 

research and make it available to the public only upon the payment 

of a royalty. | | 

~The history of he Helin: ‘Act Aenea of 1960. contains few 
references to the patent: prowson None: appeee to be relevant to 

_ the point at issue here. 2 ~~" 

Through the histories of both the Coal Research Act and the Saline 


a Water Act runs the continuing thread of understanding by all those 


legislators who concerned themselves with the Government’s patent — 
policy that. the results of-Government-financed research would be — 


made available without, charge. to the public. Where similar lan- — | 


guage has ‘been used in other, ‘Statutes - ines to Government 


2107 Cong. Ree. 16616, ae a1, 1961. 
33107 Cong. Rec. 16628; Aug. 31, 1961. ee 
_ #107 Cong. Rec, 18050, Sept. 13, 1961. 


a“ 
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"STATUTES IN PARI MATERIA 


“Gistaess in pari ‘materia are those which relate to ne same thing 0 or 
| which have a common purpose. . Under the pari materia rule it is well 
established that, in the construction of a particular statute, or in the 
interpretation. of its provisions, all statutes having the same general 
purpose should be read together. Such related statutes may be con- 
‘strued together as though they constitute one law, governed by one 
| spirit and policy. The legislative intention should be ascertained from 
a view of the whole system of which the statutes are the parts.* 
The three statutes under consideration here are obviously in pari 
materia as to their patent provisions. AII are concerned with making 
the results of Government-financed research available to the. public. | 
The similarity of these provisions was pointed up particularly in the 
‘debate on the Saline Water Conversion Bill.8* Thus the legislative 
histories of the Coal Research Act and Saline Water Conversion Act 
- as detailed above are relevant to interpretation of one another and of 

the Helium Gas Act.°” 

Two other acts authorizing contract research in the sable interest 

contain. language providing for availability of the results of that 
research to the public, As detailed earlier, the Agricultural Research 
and Marketing Act requires in one section that the results of certain 
research contracted for under its. authority be made available to the 
public “through dedication, assignment, to the Government, or such 
other means as the Secretary shall determine’’** and in another section. 
that. results of other research be made “available to the public by 
such means as the Secretary * * * shall determine.”*? __ 
The Act was passed in 1946. It has consistently been interpreted 
by the Department of Agriculture to require that the results of all re~ 
search under the act .be made available without cost to the public. 
Congress’ had been informed of this interpretation in 1960 and in 1961 
when the Coal Research and Saline Water Acts were adopted.” 

“The VA provision authorizing research on prosthetic devices uses 
the word, “available” 3 In a. permissive rather than a mandatory sense, 
Age 35 82 QJ. S. Statutes See. 366, P. 803 ; 2, Sutherland, Statutory Construction, See. 5201 

(3d ed.)'; Application of Martin, 195 F 2d 303, 39 C.C.P.A. Patents 893; cert. den., 73 &. 
«Ct. 24, 844 U.S. 824, 97 L. Ed. 641; Willapoint Oysters v. Ewing, 174 F 2d 676. 

107. Cong. Rec. 16608, 16617, Aug. 31, 1961; 107 Cong. Ree. 18050, Sept. 18, 1961. 


808. v. Freeman, 3 How. 556, 11 L. Ea, 724 states: “If it can be gathered from a 
subsequent statute -In pari materia, what meaning the Legislature attached to a former. 


. statute, they will amount to a legislative declaration of its meaning, and will govern the | 


construction of the first statute.” See also Great Northern R. Co. vy. U.S, 62 8. Ct. ‘529, 
815 U.S. 262, 86 L. Hd..836;.Tiger v. a Investment Co., 221 U.S. 286, 31S. Ct. 578, 
55 L. Ed. 738. ete We . re! ee _ 
. 87 U.S.C, 427i (a). 


87 U.S.C. 1624. - 


49 See. notes 11 and 16. supra; ane Patent Practices of the Department of Agriculture, 
Preliminary Report of the Subcommittee on Patents, Tes and aes of. the. 
US. Senate, ‘87th coe - Ast sess. ade 
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Tt says that the “Administrator any eal available to any person the _ 
results of his research.”*1 While the VA does not always take title — 
to patents arising from its contract research, it does. require those | 

contractors who retain title to issue royalty- ae licenses to designees : 

of the VA. Only one exception has been made to this: policy. That 
contract was inactive or terminated before 1960, and’ apparently. no 
royalties have been: charged on any patents arising from the contract.” 
- Thus two statutes in pari materia with the Acts here under con-. 
sideration have been administered in such manner that the results of 
contract research have been made available to the public without roy-_ 


alty under provisions authorizing the head of the agency simply to a 


make these results “available.” - This is consistent with the conclusions 
reached here concerning the use ofthe samie word 1 m the provisions a 
of the Coal Research, Saline Water and Helium Acts. ae 


Patent Title 


Tt ey ‘be argued that if Congress had intended that the: Gor: 
ernment should take title to patents on all foreground inventions, it 
- would have said so in precise language. While this argument has 
merit, it is not persuasive in light of the: foregoing material. By using 
the term “available,” Congress left. the Department an area for the 
_ exercise of discretion. Title may be left in the contractor upon agree- 
ment that he will license all applicants royalty-free, the Government 
and contractor could take joint title, or the patent could be dedicated 
to the public. Precise language requiring the Government to take 
title was not actually necessary to accomplish the congressional pur- 
pose that the results of publicly financed research: be ease 
available to the 
Summary 


The Deana: prior to the passage of the. Saline Wate ree a 
interpreted the Coal Research Act and Helium Gas Act to give the | 
Secretary a rather broad discretion in making the results of Govern- — 
~- ment-financed research available to the public. ‘Recent studies of the 
language and histories of these acts and of the Saline Water Act indi- 
cate that this position was incorrect. The clear language of the Acts 
requires that foreground patents be available to the public. The 
entire patent would tiot actually be available if the contractor retained _ 
the right under the patent to-collect royalties or to set other condi- > 
tions on the public use of the patented item. | “7 

All “public service group” research: agencies, whether bound by 
statute or not, attempt to follow a general policy of making'the results 
* OF. their research, including patents, available without cost. to the. 


4198 U.S.C. 216. 
42 Hearings, supra, note 19, p. LIT. 
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| public. Probably the most stringent patent policy provision in dig 
Federal law uses the term “available” in requiring free availability 
of research results under the Agricultural Research and Marketing 
Act. The Act makes no exceptions, nor does it allow the adminis- 
trator. to weigh equities.. The other member of the public service 
group governed by a statutory patent prey the VA, ee under | 
similar language. m2 ke 

Two major: agencies which conduct research for on oocureniont 
and. public service purposes are the AEC and NASA. Both are gov- 
erned.. by strict patent policy statutes which require the Government 
to take title unless good cause for waiver is established. _ 

The Office of Coal Research and the: Office of Saline Water obvi- 
ously are engaged 1 in research for public service purposes. It would 
be inconsistent with the language and the underlying purposes. of 
the acts involved. and with the pattern. of Government patent policy 
. to ascribe to. Congress. an intent. to establish a policy for availability 
of the results of this research more restrictive to the pube than the 
policy set for AECand NASA. — | 

The legislative history of these acts and the history and construc- re 
: tion ‘of the same language in other acts involving ‘ ‘public service” 
research confirm the conclusion that the results of Government- 
financed research under the Saline Water Act, Coal Research Act 
and Helium. Act, must be made available without cost to the public. 


: “This may be accomplished either by requiring assignment of patent _ 
title to the Government, by requiring assignment of a joint title | 


interest to the Goveriinent: by contractor retention of patent title with 
8. contractual obligation to issue: unrestricted and royalty- -free licensing _ 


= to any applicant, by patent dedication, or by. any other means de- 


| signed t to secure a the same e result. 


i - BACKGROUND PATENTS 


ig sd ieve: the three Acts under consideration require ‘the 
results: of Government- financed research.. (information, uses, prod- 
ucts, processes, patents and other developments), to be available to the 
general public. unconditionally. ‘Many of the contracts now .under 
negotiation involve the continuation of research and development 
commenced. by the contractor and. already. protected by ‘contractor- 
owned patents. The further work to be financed by the Government 
could result in patents or other developments, the use of which 
would infringe upon the background patents. Where a contractor 
owns background patents essential to the practice of processes partly 
_ financed by the Government, full public availability of Government- 

owned foreground patents would be.an illusory benefit since the con- 
tractor could effectively cut off the availability of these processes by 
a Tefusing to license background patents. : | 
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Many of our ees contracts are , for the construction oe opera- | 
tion of pilot plants to test and 1 Improve processes and devices already 
patented by the contractor. There is a strong probability that no-— 
foreground patents would derive from this work. In any event 
_ though, the background processes could not be commercially useful 
without such testing. In these circumstances a fully tested commer- 
cially usable process could result, at least in part, from research 
financed by the Government. This result would not be available to 
the public unless the necessary. background patents could be licensed’ 
on reasonable terms. Since the statutes require the availability to 
the public of processes resulting from research developed by govern- | 


ment expenditure, it must be inferred that they preclude the Secretary ao 


from agreeing - to terms that do not accomplish such availability. = 

It is provided, however, that the patent section language. of the: 
Helium Gas Act and the Saline Water Act in itself shall not be con- 
 strued “to deprive the owner of any background patent, ° #4 Of 
stich rights as he may have thereunder.” * Consequently, the contracts. 
signed under these Acts cannot be construed, in the absence of express: | 
language of agreement, to take rights to background patents. | 

Other provisions of these acts, though,. allow you to acquire patents. 
by purchase in order to accomplish the purposes of the acts. Because 
- of the requirement of availability to the public. of the results of fore-_ 
— ground research, you should take steps to acquire sufficient interest — 
in background patents to assure the availability of the ] processes, This 
may be Ae in different ways. ‘Since the background. positions of the 


various individual contractors are not uniform the means ‘employed. : 


should be determined on a case by case basis. I recommend, therefore, 


that the contracting officers be authorized to exercise their discretion - 7 | 


as to means 3 to effect the purposes of the law. : = _ 
Frank J. ‘Baney, , 
| Bohtettor. 


“OF F-RESERVATION FISHING RIGHTS OF INDIANS IN 
| WASHIN GTON AND OREGON ee, & 


Indian Tribes: GeueAliytadiaw Lands: Coded Tands—Indian Tends: 
“Individual Rights in Tribal Property — ae | 
-Off-reservation fishing rights guaranteed by treaties eritlr: Indian ‘tribes are 

- tribal rights which may be regulated by the tribes, anda tribal member 
who does not fish in conformity with. tribal regulations would not have a 

- treaty-right deteuse to a.State as for violation of State conservation. 

| laws. ee 3 Ae 


43 Under the “pari. materia” doctrines, this same admonition may “be - inferred. into: the 
Coal Research Act. See note 37 supra, | ah. etc 7 : 
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To: Tor Seca rene OF THE (on 


‘SuBsECT: (TREATY RIGHTS OF INDIANS IN WASHINGTON AND Orxcon TO Fisu AT 
. -Usvan AND ACCUSTOMED PLACES OFF OF HSTABLISHED INDIAN RESERVATIONS 


This: is in response to the request 4 for my views concerning the regula-_ 
ition of treaty Indian fishing at usual and accustomed places i in Wash- 
| ington and Oregon. For many years disputes have arisen between 


2 _ ithese States and the Indians over the applicability of the State con- 
-. servation laws to the Indians fishing off their reservations. 


The ‘Supreme. Court of the United States in Tulee v. State o i Wash- 3 
m ington, 315 U.S..681 (1942), held that the off-reservation treaty rights — 
of Indians are subject. to restrictions ofa purely. regulatory nature 


ES ‘concerning | the time and manner of fishing outside. the reservation as 


are necessary, for the conservation of fish. Although it has been con- 


_ cluded in subsequent opinions written in State v. Satiacum, 50 Wash a 
Od 518, 314 Py 2d 400. (1957). and State v. McCoy, No. 2187, in the 
- Superior Court of Washington for Skagit County (1961) that Indian 


treaty. fishing is not subject to State conservation laws, I cannot accept. 
_ this conclusion. As most recently stated by the Supreme Court of the 


_. _United States in aaa Village of Katee et al. v. sa 369 U. S. gle? 
60, 75 (1962) : : 


- Even where erred by federal treaties, [Indian] ere hunting and. | 


a8 fishing rights have been held subject to state regulation, Ward v. Race Horse, 7 
- 163 US. (504; Tulee V. Washington, ‘315 U.S. 681 * * *. ? 


The fact that the States have had. little success in ee fae | 


conservation laws against off-reservation. Indian fishing does not in 
any way impair the State’s right to enact-and enforce such laws. Their 


= difficulty in. this respect seems to be in proving that the restriction _ 
against the Indian fishing which they: seek to enforce is necessary for - 


the conservation of fish. See Confederated Tribes of the U matte 


¢< ; Indian Reservation v. Maison, 186 Fed. Supp. 519 (D. Oregon 1960), 
_ At.this time it seems beyond argument. that the treaty right of ar 


. Indians to fish at the “usual and accustomed places” off of a reserva- : 

tion is a tribal right.which may be: exercised by all of the Indians 

enrolled in the tribe but that such rights are not individual rights so 
as to. be inheritable or alienable as individual property, Whitefoot v. 


| a ‘Onited States, 298 F; 2d .658. (Ct. Cl. 1961), certiorari denied 369 US. - 
818 (1962) ; Mason v. Sams, 5 F. 24.255 (W.D. Washington 1925). — 


When the dams were constructed. along the Columbia River, . ae 


- United States in dealing with the fishing rights of Indians made all __ 


_of its contracts and purchases with the tribal organizations. Further, 
with respect to the tribal nature of Indian fishing ecco ee Court oc 


| 7 ‘Claims i in White footy. U nited: States, supra, sald : 
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‘While. property is vested in a tribe, it is the individual member who. enjoys 
_ the use of the property. Federal Indian Law, supra, 757. As to fishing, this is 
_ true. But, like the lands, the interests: in the fisheries are communal, : pabiers to 
tribal regulation (293 EF’, 2d 658, 663). » 3. | 

In our opinion it is clear from. the foregoing that : a tribe may define 

and regulate. its treaty fishing rights. Furthermore, in so doing the - 
tribal group may adopt ordinances to. preserve and protect such fishing < 
rights, since the tribe is not bound to sit idly by'‘while individual mem- 
bers commit acts amounting to confiscation or destriiction of the tribe’s. 
treaty rights. By prescribing the nianner in which the off-reservation. 
treaty fishing right is to be exercised by its members, a tribe may afford. 
the basis for State prosecution of Indians who fish contrary to State: 
law in a‘manner which the ‘tribe has declared: to. be outside-the scope 
of the treaty right. An Indian who is fishing outside an Indian reser- 


vation at a time or mm a manner contrary to ‘the’ provisions of a tribal 


- ordinance would: not be exercising’ the treaty right, and in this circum- 
stance would not have’ stich right available’ as a defense to a a State 

| Prosecution for r violation of State conservation laws. eo oe “ 
| ees ati Be ie ee “Raa - Panty : 

ye av" “Soliitor.. 


"APPEALS oF ERHARD? DAHL ANDERSEN : | a a 


IBCA-228, TBCA-229 " Decided May 2 25, 1968 os me i 


“Appeals will - mictiscads when the naities notify the Board that they hase 
_ reached agreement 0 on. an. equitable. settlenient. to. carry out- decisions of the 


Board. soe, Ua ee eee 
BOARD oF conTRACT APPEALS. . _ | 


On 2 Mai't 18, 1969, the’ parties heréto, by their respective attomeys, eS 
Have stipulated : as ‘followss: : | 
- “Tt is hereby stipulated and’ ned that is acceptance oF ihe sum 
of $112,392.89 as an equitable: adjustment pursuant to the decision of ~ 
_ the Board of Contract’ Appeals in Docket No. TBGA-223 [July 17, — 
19611 and December 1,-1961?], and the:sum of $750 ‘allowed by: the 
said Board’ in Docket No. IBCA-229,2 said! appeals: are settled, and 
the parties hereto respectfully: elas and: consent to: removal of a 
eppeals from: the Board’s Docket.”:: Sa ee es 

This: stipulation: was: dcoampaniad: by: a: ‘Release: of : Claim, es signed 
by the contractor-appellant, and bas oe ay TY) a In: its 
pertinent Pe aed as e followst: Cun gE ert a Ee oe 
"468 LD. 201, 61-1 BCA par. 3082, 8 Gov. roe ‘nO 


268 LD, 342, 61-2 BCA par. 8219, 4Gov. Contr. 49 (aye 
$n. 1, supra. . . 


ccd De _ MILTON HH LICH'TENWALNER BT AL. 71 
May $1,-1962- .: 


NOW, ‘THEREFORE; in: “consideration of the payment by the United States . 
to. the contractor of ‘the sum of :$112,392.89, representing an equitable adjust-_ 
ment. in IBCA-223, and the fur ther: sum of $750 allowed by the Board of Contract. 
Appeals in IBCA-229, the contractor hereby remises, releases and forever dis- 
charges the United. States or any of its representatives of and from all manner 
of debts, dties; sum or sums of money, accounts, ¢laims, and demands whatso- 
‘ever, in law and in equity, under or related to Contract. No.. 14—20-500-692, spe- 
‘cifically - including without limitation ‘all claims or ‘demands:-asserted to the 
contracting: officer: or ‘any: of his repr sentatives”: ‘Or - to. ‘the meer ouity of the 
Interior or any of his delegates: ” ieee sg es a 


| ‘Since the. parties. have reached: agreement as. to the final ‘resolution 
of the instant disputes, t the subject: appeals are dismissed. 


~ Pavt H. GANTT, Chairman. 
We concur: 


 Joun J. Honus, Member. | 2. ee 
| Tomas'M. Dunerined Member. Abe dtasianeh 


28805 et al. | Decided May’ ‘1, 1969 


Rules of Practice: py Statenient of Reasons 


An appeal’ ‘to: thé: Secretary will be dismissed when the: eee fails to file a | 
_ Statement of reasons in support of his appeal. : nh. 4 


| Rules. of: Practice: fe. ‘Appeals: Timely Filing | Mas wee ae ee Fete, 
An appeal ‘to: the: Seéretary will be dismissed when the appellant fails - trans- 


Sarva ae 


“the notice of appeal. - 


Homesteads (Ordinary) : ‘Mineral Reservation—Miacval, Tava: ‘Nenritneral 
. Entries—Regulations: : Sree eee Homesteads—Alaska : : 
, Trade and ‘Manufacturing Sites 


Where a regulation is amended to remove the requirement, ‘that nipainen on 
«OL. claimants. of, lands which. are:determined to be prospectively. valuable for 
a oil or gas after. entry. but: before the entry or claim has. been. perfected must 
file a waiver of rights to the oil and’ gas for. which the land has been found — 
= “prospectively valuablé and to. substitute ‘a different procedure i in such CASES, 

the provisions: of the amended regulation will be applied to’claimants and 

. entrymen who: have appealed: to the Secretary from :-the.demand made under 
:,..-the former regulation:that. they file a waiver, if there are no adverse rights 

or if the interest. of the. United States will not. be prejudiced thereby. 


Alaska: Homesteads—Homesteads. (Ordinary): Mineral Reservation: . 


Before: the amendment. of 43 CFR 102.22 on Décember :12; 1961, wheré ‘land 
covered by 2 homestead:-entry or application. was: found to;be prospectively 
valuable for oil and gas at any time prior to the submission of. satisfactory 

e-final: ‘proof, it: was proper. tO. require: the entryman to consent to:the:imposi- — 
ioe tion: of a resérvation’ of the: oil and. gas to the United States, or apply 1 for’ a. 
_ " Feclassification of the land. beget 
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| Alaska: ‘Homesteads—Mineral Lands: ey Entries an 

The act of. March 8, 1922, was an extension to the territory of Alaska of the 
principles of the earlier. surface homestead acts which did not apply ‘to 
Alaska. : a7 ee: 


‘Alaska: Homesteads—Homesteads (Ordinary) : ‘Mineral Reservation 

Where prior to the amendment of 43 CFR 102,22. on December 12; 1961, lands 
in a homestead. entry in Kenai Peninsula, Alaska, were classified by the 
Geological Survey as prospectively valuable for oil and gas before the entry- 
man had completed requirements for earning patent. under the homestead 
laws, the entryman was properly required to file a. mineral waiver and con- 

sent to patenting of the land with a reservation to the United States of the 
oil and gas deposits in the land together with the right to prospect for, mine, 
and remove the reserved minerals in accordance with the act of March 8, 
1922, as amended, if the lands were not subject. to nena under the act 
of September 14, 1960. , 


Administrative Practice—Notice | 


A finding by the Geological Survey that land in Kincew: is prospectively vata 
- able for oil and gas need not be published in the Federal Register under the F 
-provisions of section 5(a) of the Federal peel atl 3 grat 


Administrative Practice—Notice 


A decision directed to an individual requiring him to. peueoia certain oe or 
suffer cancellation of his entry need not be published under the provisions of — 
section 5(a) of the Federal Register Act. : . i.e 


APPEALS FROM THE BUREAU OF LAND MANAGEMENT — 


‘Milton Lichtenwalner and others 1 have each appealed to the Sec-. 4 | 
| rotary of the Interior from decisions of the Bureau of Land Manage- Ses 
ment which affirmed decisions of the Anchorage land office requiring 


each of them to file a waiver of the oil and gas ears in. land within 

‘ his claim or homestead entry? — 

Since the factual situations relating to many. of the appellants? 
| én or entries are identical or similar and many of them have based 
their appeals on similar or identical. a the e appeals may be | 
considered ; In one opinion. 

‘Before considering the appeals: on. thet merits, it is noted that three 
of them (under A-28977) are deficient under the Department’s rules 
of practice. Gordon S. Hermansen (Anchorage 030644). and Her- 
rick A. Poore (Anchorge 032792) failed to file any statement of 
reasons in support of their appeals, as required by 48 CFR, 1960 
Supp., 221.33. Leo T. Oberts, Anchorage 031997, did not: transmit — 
the required $5 filing fee untill six days after the expiration. of the 
30-day period in which he was required to file his notice: of appeal. 
43 CFR, ‘1960. Supp.; 221.32(c¢). Accordingly, the three appeals a are 
dismissed. 48 CFR, 1960 Supp. 5 221. 98, 221, 32 (c). ee 


1 The: appeal en the names of the aanaitante: the Seca numbers. of. their ‘entries 
or claims,. and the. dates of the decisions appealed from. are set out in the appendix. 
. 2 Lichtenwalner has a trade and Manufacturing site claim. The other appellants. all 
have homestead entries. > eR ra 
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Baeallg the appellants initiated their claims on or a their home- 
stead entries allowed for public lands which at the time of entry or 
allowance were not classified as prospectively valuable for oil. or 
gas. At some time later, either before or after they filed acceptable 
final proof, but in all cases before they had complied with all the 
requirements for earning a patent, the lands’ within their entries 
were classified by the Geological Survey as being prospectively valu- 
able for oil and gas. In addition, for entries lying on the Kenai 
Peninsula to which the special provisions of the act of September 14, 
1960 (74 Stat. 1028), apply, the entrymen had not complied with all — 
the requirements of the homestead law, expe for the submission of 
acceptable final proof, prior to July 23, 1957. | 
At the time the requirements for mineral waivers were made, thay 
were proper. Solicitor’s opinion, 65 LD. 39 (1958) ; George R. Pol- 
lard et at., A-27898 et al. (October 18, 1960). However, the perti: 
nent regulation upon which the requirements. were based has recently 
“been. amended on December 12, 1961, to remove the dela that 
applicants in appellants’ position file a mineral walver. i 
The regulation now provides: | 


' a (a). "Where the Geological Survey ere that Jand eaniacca 6 in a nonmitieral F 
entry or claim on which final proof has not been submitted or which. has not been - 


: perfected is in an area in which valuable deposits of oil and gas: may occur 


because of the absence of reliable evidence that the land ‘is affected py geological 
structure unfavorable to oil and gas accumulation, the entryman or claimant | 
— willbe notified thereof and allowed a reasonable time to apply for reclassification 
of the land as. nonmineral, submitting a. showing. therewith, and to apply for a 
hearing in event reclassification is denied, or to appeal... He: must be advised 
_ that, if a hearing is ordered, the burden of proof will be upon him, and also that, 
if he shall fail to’take one of the. actions indicated, his entry or claim and any 
patent issued, pursuant thereto will de. impressed. with a reservation of oil and 
gas to the United. States. — 48 CFR 102.22, as amended by. ee ae ¥. R. 
: 12128 (I talics supplied. ) | | | 


Prior to its amendment, the regulation provided, in ise of the 
ames. first italicized, that the entryman or claimant “will be 
allowed 30 days from notice to furnish consent under the act of July 

17, 1914 * * * or” and, in lieu of the second italicized language, that 


his entry or claim ‘ will be cancelled.” Tn other words, an entryman 


-or.claimant. is no longer required, upon notification of the report, of - 
the Geological Survey, to file a consent to a mineral reservation or to 
suffer cancellation of his entry or claim. if he fails to file the consent 
or to take action to disprove the mineral: classification: He is, instead, © 
notified of the Survey’: s report and advised that if he does not take 
action to disprove : the mineral classification his, entry or claim andany 
patent issued to him -will be. at with a reservation of oil and 
. gas to the 2 United States. | ais a ee a 
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Where a regulation i is amended to bedow a benefit upon an. applicant, 

| the Department may, in the absence of intervening rights of others or 
prejudice to the interests-of the United States, apply the amendment 
to pending cases. CE. Henry Offe, 64 1.D. 52 (1957). 

Since there are no intervening rights or prejudice to the United | 
States, there appears to be no reason why the appellants should now 
be obligated to file a waiver and, insofar as the decisions below require 

‘them to do so, they are set: aside. | | 

The cases are now to be disposed of under the terms of the current 
regulation, — This regulation states that the entryman or claimant is — 
‘to be given notice of the determination that his entry or claim 1s in an 
area in which valuable deposits of oil and gas may occur. Since such 
‘a determination was made in each case before the entryman or claimant © 
was requested to file a waiver, and the decision from which. each one 
appealed gave notice of that finding and of the other options available 

to the entryman or claimant, which the amended regulation has not 
changed, the provisions of the amended regulation have been satisfied 
and there is no necessity for giving a new notice to. the entryman or 
‘claimant. | 

Instead, if the imposition of the requirement were proper, the cases 
are to be processed as though the appellants had appealed from a 
notification under the amended regulation and the propriety of the 
notification. has been affirmed. In other words, in cases in which the 
‘entryman has not filed final proof, no further action will be necessary 
until he does so, and if he has, all else being regular, he will be offered 
the limited patent provided for by the regulation, 43 CFR 102.22(a), 
as amended. 

However, since the appellants contend that their claims or ‘entries 
‘should be free of the oil and gas reservation, it isnecessary to examine 
their arguments to determine whether their claims or entries should. 
go to patent, all other requirements Bayne been met, free trom a, 
reservation of 01] and gas. 

In a recent decision cited by the Appeals Officer eerie R. Pollard 
ét al., supra), the Department considered a situation identical 1 a all 
aaterial facts with appellants’ and held: | | 


As originally enacted, the homestead law (43 U. 19. ©. 1958 ed.,. secs. 161, 201) 
permitted entry only of nonmineral land and if homesteaded Tand was found 


to be valuable for minerals at any time prior to the submission of. satisfactory 


final proof the entry was canceled, ‘The act of May 14, 1898, as amended (48 
U.S.C., 1958 ed., sec.:371), which. extended: the homestead laws to Alaska, 
. provided: “* * * that no title shall be obtained. hereunder to any- of the min- — 
eral or coal lands of Alaska ee Although several later ‘statutes permitted 
settlement or entry upon public lands valuable for certain minerals (30 T.S.C., 

1958 -ed., secs. ‘81, 83-85, 121-123), they were not made applicable. to Alaska. 
- Solicitor’s opinion, 65 I.D. 39, 42 (1958). The act of March: 8, 1922 -(48 U8, Cc, 
1958 ed., secs. 376, 377), however, permitted the initiation of homestead claims — 
on lands in Alaska “known to contain workable coal, oil, or gas deposits, or that 
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‘may be valuable for ‘the coal, oil, or gas Gontatned therein” aa provided that 

the. patent issued upon. full compliance with the. laws under which entry was 
made shall contain a reservation be the. United States oe all the coal, oil -or "gas 
in the land. . ear 


The Solicitor’s opinion Cont «) ascites the. Getais: of the eiaioiie ore of- a 


this act to. homestead: entries. It held that the-act is applicable to homestead 
‘applications where the lands they cover are reported. by the Geological Survey 
as either valuable or prospectively valuable for coal, oil or gas; that the act 
‘was an extension to the Territory of Alaska, of the principles of the surface: 
homestead acts (supra); and that the procedure: set out in the regulations 
under the latter (43. CFR 102. 22(a)) ‘should be followed with respect. to home- 
‘stead entries falling under the 1922 act. It also held that an entry cannot be 
allowed or a lease or per mit issued ‘until the conflict between them is settled 
and a reservation imposed where necessary. 
The regulation reférred to, 43 CFR 102.22(a), provides that’ - 
' “Where the Geological Survey reports that land. embraced in a aguiiineral 


& entry or claim on which final proof has not been submitted or which has not 


- been perfected is in an area in which valuable deposits of oil and gas may. occur 
because of the absence of reliable evidence that the land is affected by geological 
structure unfavorable to oil and gas accumulation, the entryman or claimant 
will be allowed 30. days from notice to furnish consent under the act. of July 17, 

1914. (38 Stat. 509; 30 U.S. GC. 121-123), or to apply for reclassification of the 
‘land as nonmineral, ‘submitting a showing therewith, and to apply for a hearing 
‘in event reclassification. is. denied. or to appeal... He must be advised that if a _ 
hearing is ordered the. burden of. proof will be upon him, and also that if he 
‘shall fail to take one of actions indicated, his entry or claim will be cancelled. eer 
- ‘Thus it is plain that a mineral reservation must. be imposed on an entry in 
proper circumstances even: though it was. allowed without one; that the act of 
March 8, 1922, is an extension of the surface entry acts to. Alaska; that reports 
of the Geological Survey such as. were made in these cases are sufficient to 
Tequire an entryman or an applicant for an entry to consent. to a mineral reser- 
‘vation or follow the alternative set out in the regulation ; and that once land 
is. determined to be prospectively valuable for oil or. gas it can be entered by 
Or held under a homestead entry only if the provisions of the act of March 8, 

1922, and the pertinent regulations are followed? Do 


~ The ‘appellants who have: entries ieeatea: on the Kenai Pouindals : 

acontend that, despite the general rule, their entries are freed of an 
oil and gas-reservation under the provisions of the act of September 
14, 1960 (supra), passed for the relief of certain Kenai homesteaders. 
| This act Bae that the United States: quitclaims, a as of the date 


— 3 "The Boramien cited. or one similar to. it hag: vexpioadel the Department's police? for. ai 
most a half a century... Circular 393, 44 L.D. 82, 87 (1917). As.that circular stated : 


“A withdrawal or classification will be deemed prima facie evidence of the character 


of the land covered thereby for the purposes of this act [act of July 17, 1914, 30 

_ -U.8.C., 1958 ed. secs. 121-123].. Where any nonmineral application to select, lo- 

. tate, enter or purechase.has preceded the withdrawal or classification and is incomplete 

and unperfected at such date, the claimant, not then having obtained a vested. right 

co., in-the land, must take patent with a reservation or sustain the -burden of showing at 

-..° @. hearing, if one be. ordered,. that the. land: is.in fact nonmineral in character and 

, nee erroneously. classified. or not . wae character aprenden: tO ones qactuded in. the 
A, . withdrawal.’ ah: . 

Do the same. effect . gee: Foster Y.. Hess ae ehesring) 50 BD. 218 arrie ; James. 

Rankine. (On: Beconpideraton)s: =c oe ‘46. (1917. a ; see also Washburn v.- egiet: cha EK.. 

B24 (D.C. Cir., ee 
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of the act or as of the date of the issuance of the patent, whichever is — 
later, all right, title, and interest of the United States in and to oil 
and gas deposits in lands in the Kenai Peninsula, Alaska, patented to 
- homestead entrymen pursuant to homestead entries on which all 
requirements of the homestead laws had been complied with prior to 
July 23, 1957, except for actual submission of acceptable final proof. 
Oil was discovered on the Kenai Peninsula on July 23, 1957. On — 
March 30, 1956, the Bureau had suspended the disposition by lease 
or pie aes of lands in wildlife refuges. This order, apparently 
- unintentionally, precluded final administrative action on homesteads 
in the vicinity of the Kenai Moose Range.* The act of September 14, 
1960, was intended to prevent unfairness to persons whose homesteads | 
are ipeated near the Kenai Moose range and who, except for this fact, 
might have received an unrestricted patent on their entries (see foot- 
note.4). The decisions appealed from held that for an entryman to 
be entitled to the benefits of the act of September 14, 1960, he must 
have fully complied with the residence, cultivation, and improvement 
requirements of the homestead laws and. the regulations thereunder 
before July 23, 1957. The decisions held that the. appellants with 
homesteads.on the Kenai Peninsula had not complied with all the re- 
quirements of the homestead laws’prior to July 23, 1957, and thus did. 
not qualify for the benefits of the act of Sépteiber 14, 1960. . 
_- Most of Kenai appellants concede.that they did not meet ae neces- 
sary requirements prior. to July 23, 1957, but. they offer various: 
excuses, such as inability to secure: eqeipm ant to'clear land, for their 
_ failure to do so. A few assert that they complied but they offer no 
proof of their assertions, In short, none of the Kenai appellants has 


_ shown that he comes within. the provisions of the act of eee 14, 


1960. 
Many of the non- for nomesteaders totes cai the provisions of - 
the act of September 14, 1960, should apply. to them.. The. Congress, _ 
however, determined that the relief. granted by the act. should be 
extended. only to Kenai homesteaders and a Secretary has no au- 
thority to extend it to others. : ee ee ee, 


: ‘The: aeberaentel report: of June 18, 1959, on S. 1670, which: became. the act of én... | 
tember 14, 1960, pointed out that even though the order of March 30,1956, did not prevent - 
a homestead entryman ‘from submitting acceptable final proof after the date of the order, 
the fact that the order’ prevented action from being taken on: the: final proof may have 
induced some entrymen not to submit proof because doing so would have. seemed. pointless... 
The: period of “suspension -under ‘the order continued until after oil was discovered and,. 
consequently, there was a period of 15 months before oil was discovered when. persons who 
completed requirements: for: homestead patents’ may: not have’ submitted final ie be- _ 
cause of the order of March 30, 1956: . 

The ‘Départment recommended that 8. 1670 Hrovide: for the’ issuance 08 Satente without 
an oil and gas reservation to all: homestead entrymen on the -Kenai- Peninsula -who- had 
fully complied with: all thé requirements of ‘the homestead laws: except for the actiial'sub- 
mission of acceptable final proof before the discovery of oil on July 23, 1957: ‘(See letter. 
of June ‘1:8, :1959;: from’ the Secretary: .of ‘the Interior. to the Chairman of the -Senate Com- 
mittee on Interior and Insular Affairs commenting: on: §.:.1670. . Renate es No. poe 
86th Cong., 2d. nee pe ere ee ee ust g 


fi] ss MTLTON H. LICHTENWALNER ET AL. ge Re 
Be May. 81, 1962 : : | 
| The epelnats advance various other. grounds for relief. ‘Wig 
allege that employees at the Anchorage land office told. them when 
_ their entries were allowed that they would receive unrestricted patents 
- upon.compliance with the requirements of the homestead law and that — 
they would not have undertaken. the difficulties of homesteading i in 
Alaska if they had. known they were to receive a restricted. patent. 
Since the lands were not classified as prospectively valuable for oil 
and gas when the entries were allowed, the advice given was correct, 
although perhaps incomplete. Whether. it was given or not or was 
accurate or not cannot, however, authorize the issuance of an unre- | 
stricted patent to the appellants if, as we have seen, the law does not 
permit it. An appellant for public lands cannot rely upon erroneous . 
advice given him by a ‘government employee to obtain a ee denied | 
him by law. Robert L. Miller, 68 L.D. 81 (1961). 

Still another point common to many appeals is that one or more of 
an appellant’s neighbors have received. unrestricted patents: and that, * 
in all fairness, he should. also. _ Since entrymen could earn the right 
to an-unrestricted. patent. by. complying. with.all requirements: of the : 
homestead law prior to July 23, 1957, and: some doubtless did, the fact 
some unrestricted patents have ‘been eared 1s No warrant for one 
them to entrymen such as appellants who did not. | 
Many entrymen advert to the difficulty they pee in ‘obtain- | 
ing equipment to clear their land in order to cultivate it. While such 
‘problems. may be pertinent in other contexts, they are not relevant to 
the issue of whether an entryman had earned the right to an unre- 
stricted patent. under the general homestead law or the. Kenai home- 


__steaders relief act. If he has not, his entry must remain subject to an 


oil and gas reservation in aS cordaiies with the pertinent, regulation. 

_ Another. ground. raised by most of the appellants is that the classifi- 
| cation of the land in their entries as prospectively valuable for oil and 
gas is erroneous. Many point out that there are no commercial wells 
near their entries or that the well drilled nearest their entries was a _ 


dry hole. Others state that no representatives of the Geological Sur- | | 
vey ever appeared on their entries or that their entries are not on the — 


‘Kenai Peninsula. All these obj ections are without merit. The lands — 


_— _ covered by the appellants’ entries were determined. to be prospectively — : 


valuable for oi] and gas on the basis that they lie within a sedimentary _ 

basin, or.other area favorable to the accumulation of oil and gas de- _ 
posits. 5 The technical considerations on which the conclusion to adopt 
such a method of classification rests are set out in the documents cited 


in footnote 5. The appellants have offered nothing to demonstrate 


ae 5 “Criteria for Classification of Oil and Gas Lands”—Minutes of Oi Board, November 


8, 1956; Memorandum to the Director of the Geological Survey from Chief,. Conservation | 


Division: December. 10, 1956, both printed in Hearings before the Subcommittee on Public 


- Lands of the Committee on Insular and Interior Affairs, United States. Senate, on 8. (1670, Te 


: 86th Congress, ist. aeeelon Part 2, pages 250—253. 
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that this approach to the problem is not permissible. Therefore, L 
conclude that the determination that the lands involved in these ap- | 
peals are prospectively valuable for oil and gas: was popes and it will | 
not be disturbed. | | 
Another often. repeated Nieto is that the classification of dé 
lands as prospectively valuable for oil'and gas was kept secret. As- 
suming that there was some delay in making available to the public 
the reasoning underlying the Geological Survey’s changed approach 
to the classification problem, the pertinent documents have been ac- - 
cessible to all no later than December 1959.°' Since the time within: 
which the appellants were required to respond to the request that they 
file a mineral waiver was extended by. the Department until the passage 
of the act of September 14, 1960, it is apparent that there was ample 
time after December 1959 for fie: appellants to submit whatever ev1- 
dence they desired to disprove the classification. Therefore, the fact 
that the documents were not: immediately. available to them has not | 
been prejudicial to the appellants. < | 
_ Several of the appellants have asked for the sadleneitention of the 
land ‘in their entry as nonmineral. None, however, submitted | any . 
showing to support his request for classification. There j is no justifica- 
tion for reclassifying oe land or * for’ ordering: a Sl on the 
classification. 
Another argument raised nee many ‘eppelindiea is that fey: sabinitted 
final proof prior to the date of the Geological Survey report classify- 
ing the land in their entries as prospectively valuable for oil-and gas 
and that, consequently, the burden of proving the land nonmineral in: 
‘character is upon the Government. ‘The regulation, . SUPTL, shifts the 
burden to the Government, however, only when the entryman has sub- 
mitted satisfactory final proof or ie perfected his claim. One of the 
requirements for completing final proof .is that the entryman must 
publish notice of his intention to do so and file proof of publication. . 
43 U.S.C., 1958 ed., sec. 251; 43 OF R 65.23, 65.27. In all cases the ap- 
pellants had not complied with this requirement before the Geological 
‘Survey reported the lands-in their entries to be prospectively valuable. 
_ for oil and gas. "Thus, in accordance with the provisions of the perti- 
‘nent regulation, 43 CFR 102. 22(a),® the burden of Prove that de : 
land i is nonmineral in character is upon them. ik 7 
Finally, one appellant, Milton H. “achtenwilner Cee | 
049563), contends that his trade and. manufacturing site cannot be 
subjected to a ‘mineral reservation because the Geological Survey 
report declaring: it prospectively va for ou and gas was not: 


8 See. footnote 5, supra. 


“? Except in. Alaska, notice. of intention | to make final proof must be published and Posted - 


_ before final proof can be submitted. 43-CFR 166.45,- 166.46. 
8 The amendment (Of He: Gade by seasacuel aie “@upra) left this proviston un- 


a changed.: 


‘E-  MILTON H, LICHTENWALNER ET AL. = 7G 
May 31, 1962 | | . 
lished in the Federal Register. He relies upon section 5(a) of the : 
Federal Register Act (44 U.S.C., 1958 ed., sec. 305(a)), which requires 
publication : in the Federal Register of Presidential proclamations and — 
Executive orders of general applicability and legal effect and docu- — 
ments required to be so published by act of the Congress. A proviso: 
states that any document or order which prescribes a penalty shall be 
deemed to have general applicability and legal effect. . 

It is clear that a communication informing the Bureau of Land 
Management of a finding of the Geological Survey relating to, the _ 
land included in the appellant’s: trade and’ manufacturing site is not 
a Presidential document or one determined by the President or the 
Congress as requiring publication in the Federal Register. — 

Dich onwalne: urges that it-provides a penalty and thus must be 
published. However, an examination of the memorandum in his case 
from the Geological Survey to the Director, Bureau of Land Manage- 

ment, reveals that it is concerned only with the mineral value of the 
_ land in his claim without any reference whatsoever to a possibility of 
a8 penalty.® . The penalty to which the appellant:refers is found only in 


the land office decision requiring him to pursue one of three courses of aoe 


action or. suffer cancellation of his claim. “Decisions in individual 
cases are not within the publication requirements of the: Federal 
Register Act. Brownell v. Schering Corporation, 129 F. Supp. 879, 


908-905 (D.O.NJ., 1955) ; affirmed 228 F. 2d 624 (3d Cir, ; 1988) 5 a 


cert. denied, 351 U.S. 954 (1956). | 
Thus, in conclusion, in the absence of arly reason: in “any | 


case to reach any other conclusion, the claims and entries of the appel- 


- lants and any patent issued for them are and.will be impressed with 
a mineral reservation. However, there is now no requirement that 
the appellants sign. a mineral waiver or suffer cancellation or thei | 
claims orentries. . | 
Therefore, pursuant: to the authority delegated to the Salicitor: by: 
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental, 
Manual; 24 FR. 1848), the appeals of Gordon S. Hermansen, 
Herrick A. Poore, and Leo T. Oberts are dismissed, the decisions of 
the Bureau of Land Management as to the remaining appellants are 
set aside, and the cases are remanded for further Proteenne consist~ 
ent herewith. ad : gS Witch i 
| “Ewan W. Fraume, 
| Deputy Solicitor. 


In an analogous situation the Department has held that a definition of ‘the. Knowh. 
- geologie structure of a producing oil or gas field is not required. to: be. published ‘under: 
section 3(a)(3) of the Administrative Procedure Act (5 U.S.C., 1958 ed., see. 1002 (a) (3) ). 
Mas Barash, The Texas Co., 63 LL.D. 51. Cape) reversed ‘on other Boones Barash v. 


.- McKay, 256 F. 2d 714 (D.C: Cir., 1958). 


10 The dismissal of the three appeals returns the ee eases (Anchorage 030644, 082792... 
031997) to the jurisdiction of the Director, Bureau of Land Management. Further action, 
in these cases should be taken by the Bureau consistent with this decision. 


a 


 A-29342— 
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Appeal Appellant _ Anchorage Director’s 
No. a — Serial No. Decision 
A~28825 | Milton H. Lichtenwalner.---. 049563 | February 2, 1961. 
A-28849 | John J. Yurman_-_.---------- 025656 | March 2, 1961. 
A-28851 | Manvil H. Olson_-.----------- 026200 | March 2, 1961. 
eis Marl DD. Riddelp .s .cscoteeo 026677 
Willie B. Hunter..-..--------- 028436 
Edwin G. Church.-.-..-----.- 029675 |. 
Robert L. ‘Lucas. Sees Sere eee ~ 031034. 
031661 © 
Clinton M. acca een eee en een ee 031088 
‘Joseph V. Tnuscavate ieee ~ 031103 - 
William R. Chureh._---------- — 031804 
| Evert G. Van Wle6ticscc osaes su 0323382 |. 
| Ralph Ey Phillipssu.sss2-s-.5- — 0382402 | 
_ | Wesley D. Miekle...-2-----2--}) © 088297 | 
- A-28873 | Ira L. Miller..---.-2----=--.2-| 031569 March 6, 1961. 
- A-28874 | William Dittman__----.----.--|. 034751 .| March 2, 1961. 
” A-28894 | Willie L. Seely....------------| :... 029359 | March 6, 1961. 
_. A-~28931 | Lawrence. M. Lewis.___- asueaa 082558 | March 2, 1961. 
, A-28935 | Alexander P. Shadura.__--- ----| 082385] March’6, 1961. 
~ A+28942| George Bonin..__..---------.-| © 082613 | March 29, 1961. 
 A-28977 | Walter E. Sorton_....------.-_| .: 025512 |. March 2, 1961. 
Ee Zimri L. Haworth.___---.-_._- 027056 | eh 
|, Morris Lee Porter..._.--------| . 027799} = _ 4 
_ . A-28977 | Calvin C. Daniel, Jr_.-------~_- —, 029324 | March 2, 1961. 
oT Tuther R. Rogers-.2---------- > 029855. | = 
‘H. King Middleton, Jr_.----~-- 080174 | - 
Bobby E. MeBride_---------- ~, 0803805.) . - 
| 033343 
Kenneth MeGuhani< 8 Sa ace 030514. 
James Clinton Robnett_-_--._- — 030535 
| Gordon §. Hermansen_--.--._- 030644 | - 
| Herman R. Hermansen... -._ .. 080702 | ~ 
| George Axel Moen__...-.--.-.| . 031269 
‘Neil E. Sagerser__..--------.-- 031380 
‘Leo T. Oberts.------ Eee ne 031997 | 
William A. Peterkin. .-.-.--._- ~ 032049 
George F. Wunsch_-__.-----~_-_}. 032580 
Herrick, Poores.sdcneecccce 032792 
‘| Theodore Rozak-~------...--- 033488 
| siete tO Belo suas stoner he 033729 | 
~A-29211 Jess H. ‘Nicholas, piaaseeeseete 032690 | September 11, 
: | 1961. 
A-29321- William Francis Allen....-.-._- 031376 | October 26, 1961. 
Edward C. Carney.__-------_- 027887 | March 2, 1961. 





sy WW. PRAINER | ee meee) oe 
| | C.W. TRAINER 
A-28895 = Decided June 4, 1962 


Oil and Gas Leases: Rentals—Oil and Gas Leases: Termination . 


_ ‘Phe automatic termination provision in section 31 of the Mineral Leasing Act, 
ag amended, does not apply to a situation where, due to other contingencies, 
additional rent may become due on a date other than the annVercaey date - 

of a lease. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


xe W. Trainer has appealed to the Secretary of the Interior fan 
a decision by the Appeals Officer, Bureau of Land Management, dated 
March 14, 1961, holding that three oil and gas ipa Las. Cruces 
066147-B, Las Cruces 066147-C and Las Cruces 066147-E, had ter- _ 
 minated on September 30, 1960, for failure to pay rent, under the 
amendment of section 31 of the Mineral Leasing Act by the act of 
July 29, 1954 (80 U.S.C.,; 1958 ed., sec. 188), and that therefore 
- age emus of the leases to Trainer, filed in October 1960 could not _ 
be approved. | | 

Section 31, as mended in 1954, promides in material part: 
Notwithstanding the provisions of this section, however, upon failure ae a 
lessee to pay rental on or before the anniversary date of the lease, for any lease 
on which. there is no well capable of producing oil or gas in paying quantities, the 
lease shall automatically terminate by operation of law: Provided, however, That 
when the time for payment falls upon any day in which the proper office for 
payment is not open, payment may be received the next official whee day and 
shall be considered as timely made. : 

The question is whether the leases terminated under this provision 
of the Mineral Leasing Act (30 U.S.C., 1958 ed., sec. 181 et seq.). 


The lands in the three leases were originally portions of Las Cruces © . 


_ 066147, issued as of December 1,1948. Part of the land was segregated 

in a separate lease designated as the B lease by a partial assignment 
approved effective May 1, 1951. The base lease and the B lease were 
further segregated in separate leases designated as the © and E leases. 
by partial assignments filed in September 1958. The assignments be- 
came effective on October 1, 1958, and: each segregated lease, includ- 
ing the B lease, was continued 3 in full force and effect for a period 
of two years therefrom and so long thereafter as oil or gas is produced 
in paying quantities, under section 30(a) of the Mineral ae Act 

(30 U. S.C., 1958 ed., sec. 187a). 7 

= 1 Las Cruces 066147—-B covers 120 acres in sec. 15; Las Cruces 066147—-C covers 40 acres 
in sec. 3 (the SEY%SW14,); and Las Cruces 066147—E covers 40 acres in sec. 15, all in T. 
 208., R. 85 B., NMPM, New Mexico. Las Cruces 066147, the base lease, covers 280 acres, 
including the NwY%SWH and the SW1448W% see. 8, T. 20 8., R. 35 EH. 

2 Section 80(a) was amended by section 6 of the Mineral Leasing Act Resivon: of 1960: 


(30 U.S.C. 1958 ed., Supp. III, sec. 187a). However, the amendment is not applicable to 
leases. issued prior to the effective date of that act. 


647059—62-——_1 . x : a 69 I.D. No. 6 
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_ At the time the assignments became effective, the annual rental on 
each lease had been paid for the tenth lease year. The rentals for the | 
eleventh lease year, commencing on December 1, 1958, were paid i in 
advance of the anniversary date of the leases. Prior to December 1, 
1959, the rentals for that portion of the twelfth lease year caving 
which the leases would remain in effect by virtue of the partial assioen- 
ments, absent production, were paid on a pro rata basis, ie., for ten 
nas of the year, or through September 30, 1960. : 

On September 29, 1960, the first productive well was completed 
within Las Cruces 066147, in the NWY%SWY, sec. 3, T. 20 S., R. 35 
E., NMPM, New Mexico. The land office was notified of this com- 
| piction by memorandum from the Geological Survey dated October 
11, 1960, received in the land office on October 18, 1960. ‘The memoran- 
dura included the information that as the reeull of the discovery the 
SW, sec. 3 was, effective September 29, 1960, added to the known 
geologic structure of a producing field. 

However, prior to the receipt of this information, the fend office 
had, on October 17, 1960, posted the lands in the B, C, and E leases 
as being available for the filing of new noncompetitive ine offers (48 
CFR, 1960 Supp., 199.48). 

On October 20, 1960, the record titleholders of the three leases pro- 
tested this. seen and equicsted that no drawing be held with respect 
to these lands. They contended that their leases had not terminated 
and that they had until December 1, 1960, to pay their rentals. The 
rentals for the balance of the twelfth year and all of the thirteenth 
year were paid on October 25, 1960, and, on October 26, 1960, 
assignments of the three leases to Trainer were filed. - 

The protest was denied by decision of the land office dated October 
97, 1960, on the ground that, while the leases. would normally be en- 
titled to a further two-year aeons on from September 29, 1960, under 
another provision -in section 80(a) of the act,’ the rentals Kad not been 
timely paid and therefore the leases had automatically terminated on 
September 30, 1960. 

_ In affirming the land office decision, the Bureau held that the Min- 
eral Leasing Act requires the payment of.a full year’s rental whenever 
a-lease is to run for a full year from and after any rental due date, 
whether or not that date coincides with the anniversary date of the 


- Jease, The decision stated that. while the amendment to section 31 


provides for the automatic termination of leases upon failure of the 
lessees to pay rental on or before the anniversary date, the term “anni- — 
versary date” has no significance, and that the Congress did not intend 
that a lease should extend ee any. ee for which rentals had 
not been. paid i in advance. | 


8 This provision Siena leases sapeapatea by partial danienmient for not less than two 
‘years. after the date of discovery of oil or gas in paying quantities upon any other segre- 
gated portion: of the lands originally subject to such lease. 


st] RAINER ti (itstsi—‘“‘—;~‘CS:C«SB; 
| | June 4, 1962 : - 


While the Department has held that the automatic famatnaition pro- | 
‘vision leaves no discretion in the Secretary and that: if a lease falls” 
within its terms it terminates without any action by the Department 
(Champlin Oil and Refining Company, 66 I.D. 26 (1959) ; of. United — 


M anufacturing Company et at., 65 LD. 106 (1958) \, Ldo not construe _ 


the provision as applying to the situation here, where due to other con- 
tingencies additional rent became due on a date other than the an- 
niversary date of the lease. To so construe the provision would be to 
disregard the plain wording of the statute that me ‘anniversary date 
of the lease” is the controlling date. 

The anniversary date of a lease does not change. Where a sipiee al- 
ready in its tenth year is segregated by partial assignment and.thus 
extended for an additional two-year period from the effective date of 
the assignment, the anniversary date of the lease does not.shift from 
the date of the lease (in this case December 1) to the date from which 
the extension is to run (in this case October 1). In such a situation, 
for the extension to be effective, the rental for the tenth year must 
have already been paid in advance and the rental for the eleventh 
year does not become due until the anniversary date of the issuance of 
the original lease.. Likewise, the rental for that. part of the twelfth 
year during which the lease is to remain in existence by virtue of the 
partial assignment comes due on the anniversary date of the issuance 

of the lease. The fact that the rental for that period is prorated on 
the basis of the number of months of the year during which the lease 
is to remain in effect 4 on not change the anniversary: date i the 
lease. 7 
Thus when, during the. course of the twelfth year, and while the 
lease is still in effect, something happens which postpones the termina- 
tion of the lease beyond the time for which rent has been paid, the 
lease does not fall within the scope of the automatic.termination pro- 
vision. In such a situation I believe that the holders of stich extended 
~ Jeases should be given notice that because of the extension of their 
leases additional rent is due and the lessees should be given a Teason- | 
able time during which to place their lease accounts in good standing. 
Otherwise the two-year extension accorded to the lessee:on the dis- 
covery of oil or gas in paying quantities on another segregated portion 
of the lands originally subject to the same lease could be defeated. 

Here, the discovery which brought about the extension of the B, C, 
and E leases occurred just one day prior to the date on which those 
leases would have otherwise expired. There is nothing in the record 

to. indicate that the then record titleholders knew of the discovery on 
the base lease prior to September 30, 1960. Nor is there anything in 
the record to indicate that the land office was apprised prior to. post- 


See Associate: Solicitor’s pinion M-—3 6464 “(August 8 1957 Ds 


~ 
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ing that the discovery resulted in the land in the CG lease being placed 
within a known geologic structure of a producing field as of Septem- 
ber 29, 1960, and thus no longer available for noncompetitive leasing.’ ° 
Accordingly, it must be held that the B, C, and E leases did not 
terminate automatically for failure to pay the additional rental due_ 
on October 1, 1960, or on the first day thereafter when the land office 
was open fer business and the fact that the rent for the balance of: 
the twelfth year was not paid on the first day thereafter (October i. 
1960, being a Saturday)* was not a bar to the approval of the assign- 
~ ment of the three leases to Trainer.’ | 
_ Therefore, pursuant to the authority diuleoutisd to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 
Manual; 24 F.R. 1348), the decision of the Appeals Officer, Bureau of | 
_ Land Management, is reversed and the case is remanded to the Bu- 
_reau for. consideration of the assignments affecting Las Cruces 
066147-B, os ee and se filed by U. W. Trainer. 


ree Ww. FisHEr, 
Deputy 8 olecttor.. 


APPEAL OF BROOKS AND MIXON 
IBCA-277 - Decided June &, 1962 


Contracts: Delays of Contractor—Contracts: Damages: Liquidated Damages 


The allowance of additional time for performance of a contract, allegedly: due 
to rain, is denied where the contractor fails to establish that periods of pre- 
cipitation were unforeseeable and unusually severe within the meaning of 
Clause 5(c) of Standard Form 234 (March 1953). | | 


Contracts: Delays of Contractor . Contracts: Damages: Liquidated Damages 


The contracting officer’ s assessment of liquidated damages for alleged failure 
_ of a contractor to perform within the time required must be set aside, where 
the time for performance for the per iod of assessment had heen extended Bh 
the contracting officer for an eeeteans cause. . 


BOARD OF CONTRACT APPEALS | 


This is a timely appeal from two separate findings ni aeeiaens 
of the contracting officer dated March 7, 1961, which held that: (1) _ 
there was an unexcusable delay of 71 days in completion of Contract. 


5No copy of the notice of the availability of these lands is in the present record. How- 

ever, the State Supervisor, in a memorandum dated November 4, 1960, states that the 
lands were posted on the October list of lands available for ‘simultaneous filing. . 

&Tiven if the automatic termination provision of section 31, as amended, were applicable, 
the lease would not have terminated on September 30, 1960, but on October 1, 1980. 
Duncan Miller, 66 I. D. 342 (1959). 

7 The C lease covers land: which was, effective September 29, 1960, within fie iow 
geologic. structure of a producing field. Thus the rental under that lease would have 
increased, beginning with the 183th year of the lease, had notice of the fact been given to 
the lessee 80 days prior to the beginning of the new lease year (43 CFR 192.80(b) (1).). 
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June 5, 1962. 


No. 14-10-0100-966, and (2) 53 days unexcusable delay i 1D. ais per- ‘ 
formance of Contract No. 14-10-0100-987, beyond the time specified 


in each contract for performance; and that the contractor be assessed 


the sums of $7,100.and $5,300, respectively, for the specified periods. 
of delay at the rate of $100 per day, as liquidated damages, pursuant 
to the contract terms.t Remission of both assessments is sought by. 


appellant on the grounds that the delays were excusable. 7 
This dispute arises under the above-captioned contracts which re- 


quired appellant to furnish all labor, m materials, and equipment for the 


construction of a total of four bridges, two overpasses, approaches 


oe thereto, paving, and other allied work on the Natchez Trace Parkway, 
known as Project 1G3, 1G4, and 1G5, located in Tennessee, and. Proj ect. 


353, 3E4, and 3E5, jocated in Mississippi 

Both contracts were on Standard Form 23 (Rev. March 1953), and 
incorporated the General Provisions of Standard Form 283A (March 
1953), which included the regular “ * * * Damages for Delay—Time 
Extensions” provisions, Clause 5, which authorized an extension of 
time for performance for excusable delay? Each contract contained a 


Liquidated Damages clause which provided that appellant be assessed 


liquidated damages of $100 per calendar day for delay in completion 
of the contracts beyond the time agreed upon.* Both contracts con- 


tained a Suspension of Work clause, which authorized the suspension 
of work either in . whole, ori part, for such periods as may be deemed _ 


1A separate appeal was inkay by apneliant erodi ach ‘decision of the contend officer. 


. The. appeals were consolidated and given one appea number by order of the Board of .* 


September 11, 1961. 


~ 2Contract No. 14-10-0100-966, Project 108, 164, and £G5, called for the construction | 


of (1).a reinforced concrete rigid frame bridge, (2) a reinforced eoncrete girder bridge, 
(3) a reinforced concrete box culvert type bridge, approaches thereto, and other allied | 


work in the State of Tennessee. Contract No. 14—10—0100-987, Project 3E38, 3H4, and 
8E5 called.for the construction of (1) a 3-span concrete slab bridge, (2) a 3- -span concrete 
girder overpass, -(3) a single-span concrete rigid frame overpass, | ep pronehee and. enter 
allied work in the State of Mississippi. 


3The pertinent part of this. clause, with which we are coneernea: is aiotea as follows: 


“(¢) The right of the Contractor to proceed shall not be terminated, as provided in para- 


graph (a) her eof, nor the Contractor charged with liquidated or actual damages, as © 
provided in paragraph (b) hereof, because of any delays in the completion of the work due. 
to unforeseeable causes (italics supplied) beyond the control and without the fault or. 


negligence of the Contractor, including, but not restricted to, acts of God, or of the public 
enemy, acts of the Government, in either its sovereign or contractual capacity, acts of 
another contractor in the performance of a contract with the Government, fires, floods, 
epidemics, quarantine restrictions, strikes, freight embargoes, and unusually severe weather, 
or delays of subcontractors or suppliers ue to such causes: Previded, That the Contractor 


shall within 10 days from the beginning of any such delay, unless the Contracting Officer 


shall grant a further: period of time prior to the date of final settlement of the. contract, 


notify the Contracting Officer in writing of the causes of delay. The Contracting Officer 
shall ascertain the facts and the extent of the delay and extend the time for completing © 


. the work when in his judgment the findings of fact justify such an extension, and his find- 


ings of fact thereon shall be final ‘and conclusive on: Ane: parties hereto, subject only to — 


~ appeal as provided in Clause 6 hereof.” 


_4 Article 8.8 Prosecution and Progress and Table 8.1 Standard Sedidea tons for Con-" 


| "s struction of Roads and Bridges on Federal ‘Highway Pr glecis January 1957, ag revised | 


on August 12, 1957, designated as FP-07. 
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necessary oe the Government, engineer due to unsuitable weather 
* conditions.® 
+ The contracting anerty for both contracts was the eparnant 
of the Interior, National Park Service, represented by the Director, 
National Park Service, as contracting officer: Under an interdepart- 
mental agreement, the Bureau of Public Roads, Department of Com- 
merce, served as the constructive agency for the National Park Service, 
and the Regional Engineer acted as the authorized representative of 
the contracting officer. 

~ An oral hearing took place before the Board on October 17 and 18, 
1961, at Washington, D.C., at which time the testimony of witnesses 
and. other evidence were proffered by appellant and the Government. . 


Contract No. 14-10-01000-966 — 
| Projects 1G3,1 C4, andiG& 


This unit price construction contract in the amount of $207,630.50, 
later increased by $12,849.84, for a total consideration of $220,480.34, 
was awarded the above-captioned contractor, hereafter referred to as 
the appellant, on June 16, 1958. Notice to proceed, dated July 9 
1958, was received by olla on July 11, 1958, so that the official 
time ‘for performance began on July 12, 1958. The work was to begin © 
| within 10 days and be completed within 350 calendar days thereafter. 
The work was not completed until almost two years later on J uly 
8, 1960, or 728 days subsequent to July 12, 1958, which constituted an 
| alleged delay of 71 calendar days, and resulted | in the assessment of 
— $7,100 as Hiquidated damages at or per day, pee to the contract 
terms, - 

Appellant urges that tise: entire 71 days are Sones: within the 

meaning of the “* * * Damages for Delay—Time Extensions” pro- 
vision of the contract, supra, and that the total assessment of $7,100 
should be remitted for reasons as follows: (1) that unusually severe 
rain interfered with, and delayed all construction work, particularly 
the building of a detour road and the reconstruction of U.S. Highway 
64, at the Project 1G3 bridge, which road had to be reconstructed and 
replaced with new material, (2) that the number of inches of rainfall 
is not the proper criteria for determination of excusability for delay, 
(8) that the Government interfered with appellant’s plan to begin 
construction at Project 1G4 and required it to initiate work on Proj- 
ect 1G5, and (4) that the Government delayed appellant’s progress 1n 
staking out Project 1G4 and in approving — for reinforced steel 
and timber construction. | 

In reply to appellant's written requests of a une 4 aad Decamber 8, _ 


- 8 Article 8. 7. FPLs7 provided in fee case of partial suspension’ of work, the number of o * 


. days charged against contract time be computed by multiplying the number of calendar 
days allowed for performance of. the work originally shown in the contract by the ratio 
of the sum earned during the period of partial suspension to the original contract amount. 


$1 APPEAL OF BROOKS AND MIXON —(as=‘itsé«éS 
a | | —_ ; June 5, 1962 . See | : 
1959, for extensions of time for performance due to excusable delay, 
and fe appellants request of August 4, 1960, for remission of the as- 
sessment of liquidated damages, the Regional Engineer, as the repre-— 
sentative of the contracting officer, replied to all three letters in his 
findings of fact and decision of March 7, 1961, wherein he found 
appellant was entitled to an extension of 985 days for performance. 

- With the exception of an extension of 22-days for performance due 
to an increase :in contract quantities, all delay periods were attribut- 
able to unusually severe rainfall as encompassed within the meaning of 
the “* * * Damages for Delay—Time Extensions” provision (Clause | 
5), supra. The contracting officer’s determinations were based on the 
climatological data for a 10-year period (1950-1959, inclusive) of the 
United States Weather Bureau, located at. Waynesboro Tennessee, | 
approximately 10 miles from the work ‘site. 


Unusual Weather 
- 1958 | 


: Die to unusual ana severe » rainfall during the month. ‘of vavanibes 
1958, an extension of 5 days was granted, and pursuant to the Sus- 
- pension of Work clause (Article 8.7, FP-57), all work was suspended 
from November 30 to December 10, 1958, for a period of 10 days. All 
work was further suspended for 3 days i in December 1958, and 7 days. 
in January 1959. A partial suspension for a period of 130 daysfrom 
December 12, 1959 to April 18, 1960, was issued on. December U, 1959. | 


Unusual Weather | 
1959 amd 1960 


The Régional ‘Rigi further determined hee ela was eD- 
titled to additional time for performance of 6, 11, 3, and 2 days, dur- 
ing the months of J anuary, February, March, ae April 1959, respec- . 
tively, and for 50 days during the period from October 16 to December : 
11, 1959.6 Appellant was permitted an extension of 52 days for re- 
basing and resurfacing Highway. U.S. 64 during the period from 
| April 20 to June 10,1960. — 

In brief, appellant was given a time credit due to unusual weather 

conditions for 53 days, from November 14, 1958 to April 11, 1959, and 
by suspension of work, either total or partial, during the period from 
October 16, 1959 to June 10, 1960, for 232 days,” which constitutes a 
total extension of 285 days for Serformiance, 
' The contracting officer’s determinations were based upon. official . 
United States weather reports covering a 10-year period, which in our 
opinion constitutes a convincing. method of. distinguishing severe Or 
: .9 Seven. Gags were. deducted: from this period: of. BT Give: pursuant to the provision. for 
partial. suspension set forth in Article 8.7, FP—57. (See fn. 5.) / 


TA 52-day period from April: 20 to June 10, 14960, was exeusable ‘0s. to. imebasiie’ and 
resurfacing U.S. MISE Wway 64, at melee 1G3. 
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- unusual weather conditions from usual weather conditions at the work _ 

site,’ specifically in view of. the proximity of the weather station to . 
the construction site. — | 

A report for 70 weeks (J uly pT Novanibet 21, 1959), was | | 
without specifying a source, by appellant, onl offered in evidence. 
This evidence fails, however, to establish that rain and snow periods 
indicated thereon were unforeseeable, or unusually severe, as required 
by the “* * * Damages for Delay—Time Extensions” provision 
(Clause 5), in order to entitle appellant to further excusable time for 
performance.? | 

From the available evidence, the Board finds that a allan is not 


entitled to a further extension of time for performance, attributable _ 


_ to unforeseen and unusually severe weather, and considers the con- 
tracting officer’s determinations of excusability, a commensurate -al- 
lowance for weather conditions encountered by appellant during per- 
formance of subject contract. : 

Appellant’s contention that it is eititled to an excusable delay due 
to Government interference with its plan to begin excavating for the 
construction of the bridge at the 1G4 Project, is untenable, and must 
be denied, since the Government engineer insisted only that the pre- 
_ liminary work on the detour road be accomplished prior to DECgS 
construction, which was required by the contract terms. : 

‘We find no merit in appellant’s claim for delay in performance ri 7 
legedly caused by the Government’s failure to “stake out” Proj ect 1G4, 
since the evidence establishes that this bridge was staked out on Octo- 
ber 13, 1958, yet excavating for the same by appellant did not t begin 
until November 10, 1958. 

We find no error in the contracting officer’s findings, as corrected at 
the oral hearing, that there was an unexcusable oy of 71 days in | 


| performance of this contract. 


_ Accordingly, appellant’s appeal therefrom is denied in its entirety. 


~ Contract No. 14-10-0100-987 
Projects 3E3, 8E4, and 8E5 


This unit price construction contract In the amount of $173, 147. 25 
| was awarded appellant on June 27, 1958. It called for the construc- 

tion of (1) a 3-span concrete slab brides, (2) a 38-span concrete girder 
: “overpass, (3) a single span concrete rigid frame overpass, eppreacres 
thereto, and other allied work in the Stateof Mississippi. — 

“Work was to begin within 10 days and be completed within. 300 eae. 
| endar days following receipt of notice to proceed. The official time 
.. 8 Triangle Construction Company, 69 I.D. 7, 62-1 BCA par. 3317. - | 

® Caribbean Engineering Oompany V. United States, 97 Ct. Cl. 195,229 (1942)., 
' 10°M%me computation was as follows: Performance July 12, 1958, to July 8, 1960-728 . 


days. Excusable delay of 285 days, plus 22 days for increased quantities, plus 350 days 
for performance by terms of contract, equals 657 days. 728 minus 657—71 days. ; 
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for performance began on J uly 28, 1958, The contract was ‘nots com- 
pleted until November 30, 1959, or 490 days subsequent to July 28, 
1958, which constituted an alleged unexcusable delay of 53 days, ad | 
resulted in the Government’s assessment of liquidated damages: for 
_ this period at the rate of $100 per day for a total sum of $5,300. 
It is appellant’s contention that there should be no Government | 
assessment of liquidated damages, since. all delays i in performance are 
excusable, pursuant to Clause 5(c) of Standard Form 23A, “Termina- 
tion for Default—Damages for Delay—Time ixtension” provision, 
supra, which states that the contractor shall not be charged with 
liquidated damages because of any delays in completion of the work 
attributable to unforeseeable causes which includes unusually severe 
_ weather. Other allegations of excusable delay attributable to Govern- 
‘ment interference with performance will not be discussed, in view of 
our determination herein, that there should be no assessment of 
liquidated damages for failure. to perform within the time required. 
_ The evidence discloses that the District Engineer directed the sus- 
pension of all work due to rain and wet grounds, except for one period — 
‘of 5 days, from December 10 to December 16, 1958 (which was attrib- 
—utable to snow), pursuant to. the Suspension of Work clause (Article | 
8. ‘6 of FP-57 eposceuons) , 2S. enumerated below : : 


1958 . | | | Days 
September 11 to September 25 --_-__--__----+-----1-+------------ 14 
October 31 to November 8. ..-------_----.-~------~---i---L----+- 3 
November 14 to November 19 ~.---_-_-___-~-------~-n- +e -----. 5 
November 28 to December 1 ~_-.-_-----_----- se 3 
December 18 to December 18 ~..~-------__.--+- Gay eich tel hs oN ‘5 

.. Wecember 22:to January S$ inw2.2-222- 53 cose eae eee 11 
1959. a, err. ; Days. 

Janiary 410 March, W72ic.20 5456 cosonk ooh tees aes | 71 

“May 2031G: MAY 26) 26a i ee ee et eet 6 
iaiier O10. Pune 1 eon ae ese cee ele 60° 

3 AG): 1 ea a Ey ee mn pe an tee a ae Rl ar ep 124 


In his findings of March 7, 1961, the contracting officer extended the _ 
~ time for performance from October 6 to October 15, 1959, or for a - 
period of 10 days, due to wet. soil conditions which did not permit 

seeding and sodding operations. 
By Directive S, dated October 12, 1959, the seeding and sodding 
_ period was extended from October 16 to. ‘October 31, 1959, and by 
amendment thereto. on. November 28, 1959, this period was further 


extended from October 31 to. V ovember 30, 7 959, for a total extension - 3 


of 45 days.” ae. 


me "1, Article 591-3. 4, Seeding, as’ sscened on page D—5 of the proposal and eonteaee: 
. is hereby modified to extend the fall seeding period from October. 16 to October 31, 1959. 
“2. Article 594-3.4, Placing Sod, as prescribed: on page D-7. of me: proposal and ‘con- | 


647 059—62_2 
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This contcachs was completed on M4 Fema 30, 1959. Tn his findings 
of fact and decision of March 7, 1961, the contracting officer did not, 
however, extend the time for performance from October 16 to Novem- 
ber 30, 1959, in accordance with Directive S, dated October 12, 1959, 
cand. the amendment ; thereto, issued on November 93,1959... 

Although the contracting officer. determined . that there was an 
. unexcusable delay of 53 days i in performance, which resulted in the 
assessment of $5,300 as liquidated damages for this. period, this assess- 
ment must fail, since Directive S and the amendment thereto, unques- 
tionably axtendad the time for performance to N ovember 30, 1959, 
which was the date of completion of performance. ~ 

Accordingly, the appeal from the contracting officer’s decision per- 
‘taining to Contract No. 14-10-0100-987 is granted pursuant to the 
Termination for Default—Damages for Delay—Time Extensions pro- 
vision (Clause 5(c)) of the contract. The Government's assessment 
of $5, 300.as liquidated damages must perforce be remitted, 


Summary 


The appeal om the contracting officer’s decision, pertaining to Con- 
tract No. 14-10-0100-966, wherein appellant was assessed the sum of 
$7,100 as liquidated damages for failure to perform within the con, 
tract time as.extended, is denied. 

The appeal from the contracting officer’ S ieision, Serine to. on 
“tract No. 14-10-0100-987 is granted. The assessment of $5,300 as liqui- 
dated damages 1s accordingly remitted. 

_Joun J. Hywns, M ember. 


We concur: a See 


Paun H. Gant, Chairman. 
-Taomas M. Durston, Member. . 





tract, is hereby modified to extend the fall sodding BerrOe, from October. 16 to October 31, 
1959. 
“We have been advised by the. » Resident Bavindes that all work will have been, completed 
on or about October 31, 1959. 
“Please indicate your agreement to this directive by dating, signing, and Ferurnines the 
two enclosed copies by return mail. , 
“(sed) Ww. B. CoMPTON, Jr., 
W. B. Compton, Jr., for C. H. Buchanan, 
Division Engineer. 
“Accepted 10/13/59. — 
Brooks & Mixon Contractors 
By: (sgd) BE. EF. Mixon” | 


“AMENDMENT A TO DIRECTIVE 8 


“Directive S, dated October 12, 1959, issued in connection with your contract for the 
construction of Project 3H3,4,5, Natehez Trace Parkway, is hereby amended to extend 
the fall seeding and sodding period from October 31, 1959, to November 30, 1959. 

' “Please indicate your agreement by dating, signing, and returning by return matl the 
two enclosed copies. The original is for your files. 
“(sed) C. A, BUCHANAN, eee 
Cc, H. Buchanan, a 
_ Division Hngineer.. 
oF. “Accepted 11/24/59. 
Brooks & Mixon Contractors 
By: (sgd) E. F. Mixon” 
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A-29020° ss Decotdedk June 12, 1962 
Oil and Gas ieaueu : Generally—Water and ‘Water Rights: Generally” 


- Where a determination has been made. under section 40 of the Mineral 
Leasing Act that water struck while drilling for oil under an oil and gas. 
lease is not presently valuable and usable at a reasonable cost and where _ 
additional information. is submitted tending to: show otherwise, the case 
will be remanded for a reconsideration of the determination. ; 


| Oil and Gas Leases: Generally—Water and Water Rights: Generally 


When water struck while drilling for oil under an oil and gas lease issued 
-. pursuant to the Mineral Leasing Act. is determined to be. valuable and 
usable at a reasonable cost for agricultural, domestic, or other purposes, 
the land on which the well is located will be reserved as a water hole and 
the well operated or leased to accomplish the parva. of section 40 of the 
-Mineral Leasing Act. . 


Oil and Gas Leases: Generally —Water and Water Rights: Generally 


‘When water struck while drilling for oil under an oil and gas lease issued 
pursuant to the Mineral Leasing Act is determined not to be valuable and. 
usable ‘at a. reasonable cost for agricultural, domestic, or other ca 
the well is to be plugged and abandoned by the oil and gas lessee. ve . 

Rights-of-Way: Act of March 8, 1801—Rights-of ar Act of ey 15, 
~ 1901 | | 

An application for a right- of-way for a well site and pipeline is properly re- 


_ jected for the development of water discovered in drilling for oil and gas 
3 under : an Oil and gas lease issued under the Mineral Leasing Act. 


APPEAL FROM: THE BUREAU oF LAND MANAGEMENT 


Otis A. Roberts has appealed to the Secretary of the Interior fron 

a decision by the Appeals Officer, Bureau of Land Management; 
dated May 5, 1961, which affirmed a decision dated January 10, 1961, 
by the Colorado. ind office, rejecting Roberts’ application under the 
acts of March 3, 1891; as amended. (43 U.S.C., 1958 ed., sec. 946 et 
seg:), and February 15, 1901 (48 U.S.C., 1958 ed., sec. 959), for a right-. 
of-way for a well site and a pipeline for the Camano of water. 
upon and across Lot 10, Sec. 8, T. 2 S., R. 84 W., 6th P, M., Colorado. 
_ The application was filed on February 19, 1960, at. a time when 
Roberts had Lot 10 under oil and gas lease pursuant to the Mineral — 
Leasing Act (30 U.S.C., 1958 ed., sec. 181 e¢ seg.). The map accom- 
_ panying the application: shows that the proposed pipeline would run. 
from the well site to the Colorado River, which runs along the south- _ 
western portion of the lot. The application recited that water was 
struck while the land. was being drilled for oil, that the well was 
- completed as a flowing artesian water well, that the oil and gas lease 
- (Denver 054284) would expire on February 29, 1960, that the appli- 
cant was in the process of giving notice to the Geological Survey that 
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he intended to test the well further and condition in same for the 
production of water, and that the well site and pipeline would be 
utilized for the production and transmission of artesian well water 
for irrigation, domestic, and industrial purposes. No particulars were . 
given as to which lands might be irrigated through the use of the - 
water or as to the nature of any industrial purposes which might be 
served by the water. 
Roberts was notified on March 24, 1960, that since ie water was 
— encountered on public land in the course of drilling for oil or gas, a 
- determination would have to be made under section 40 of the Mineral 
Leasing Act, as added by the act of June. 16, 19384 (30 U.S.C., 1958 ed.,. 
sec. 229a), as to whether the water supply available had economic 
value. The record indicates that Roberts failed to answer an inquiry 
from the local office of the Geological Survey of May 25, 1960, as to 
the pertinent factors bearing upon a determination as to whether the 


water was valuable and usable at a reasonable cost for agricultural, | 


domestic, or other purposes, 
~The Regional Oil and Gas Supervisor of. the Geological Survey 
detaemined. on the basis of a report from the Bureau of Land Manage- © 
ment, thet there was insufficient arable land for irrigation by the well 
and that the water was not needed for domestic use. He also stated 
that the proposed industrial use for the water might not materialize | 
for five to ten years “and perhaps never.” ‘Accordinely: he determined 
that the water was not presently valuable or usable at a reasonable 


cost. 


Thereafter, 6 the decision of January 10, 1961, Roberts was in- 
— formed that the well would not be sonditigned for water production 
or the land reserved as a water hole. Asthe water from the well would 
not be available to ‘Roberts, his application for the right- of- “way was 
denied. - - 
~~ Roberts appealed to the Director of the Bureau of Land Manag 

- ment on the ground that since the Geological Survey had determined 
that the well would not be conditioned as a water well the Department 
had no choice but to allow his application for the right-of-way. Rob- 
-erts also stated that he had, on March 1, 1961 (approximately one year 
after his oil and gas lease had exiined); filed an application with the 
State of Colorado and obtained a permit to use ground water. 
- The Director affirmed the decision of January 10, 1961, on the 
ground that it was proper to refuse to grant a right- oF wey. where no 
usetul purpose would be served.. 

In this appeal to the Secretary the appellant has submited in- 
formation which suggests that the water from the well may be pres- 
ently valuable and usable at a reasonable cost for certain purposes. 
| He has submitted a_letter to the Secretary of the Interior from t the : 


180 far ¢ ag the record now before me shows, the well has not yet been lured: 


oy OTIS AL ROBERTS yo + 98 
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| Dieta of the PSouuinent of Public Utilities of the City of Colorado 
Springs stating that the City is conducting negotiations with Roberts 
with the objective of acquiring all of Roberts’ right, title and interest 
in the pipeline permit, water well, and aquifer and that, if negotiations 
are successfully concluded and the right-of-way issued, it is the in- 
tention of the City to use the water acquired for the purpose of pro- 
viding replacement water for its existing diversions from the Colorado 
River System on the Blue River and its upper tributaries. The At- 
torney for the City has likewise written to the Secretary expressing 
the City’s interest in the matter.. In addition, Roberts states that if 
the City of Colorado Springs. does not complete its negotiations. with 
him others are interested in acquiring the water for industrial. pur- 
poses. Roberts admits that production tests on the well have not 
been completed but he contends that he has now demonstrated that the 
water is currently valuable and usable and that. the Department has 
no choice but to allow his-application. ' y 4 en 

While the information which Roberts re now applied: as: ; to a 
possible use for the water is a sufficient basis for remanding the matter 
for a further examination of the question as to whether the ‘water is © 
valuable and usable at a reasonable cost, it does not follow that 
Roberts’ application for a right-of-way fora well site and pipeline. for 
the transmission of the water must be allowed. | 

-The water was struck while Roberts, as ease under a eda oil 
and gas lease, was drilling for oil. Roberts had no right in the land 
and. could have acquired no right to the water found therein 1 in 1 the 
course of his drilling operations. — 

Section 40 of the Mineral Leasing Act, to which Roberts’ ics was 
sub; ect, pro vides that im case a lessee strikes water while drilling, ' in- 

stead of oil or gas, 


the Secretary of the Interior may, hens sueb water is of such quality and quan- | 
tity as to be valuable and usable at a reasonable cost for agricultural, domestic, 


or other ‘pur poses, purchase the casing in the well.at the reasonable value thereof ; 


ta be fixed under rules and regulations to be prescribed by the Secretary : Pro- 
vided, That the land on which, such well is situated shall be reser ved as. a water 
hole under section 10 of the Act of December 29,1916. 


The section also provides: 


é The Secretary may make such pur ines and may. lease or oper ate such wails for 
the purpose of pr oducing water and of using the same on the public lands or of . 


— disposing. of such water for beneficial use on other lands, * * * Provided, That 


owners or occupants of lands adjacent. to those upon which such water wells may 

be developed shall have a preference right to make beneficial use of such water. 

It provides, too, that the Secretary may use the proceeds from the 
“sale or other disposition of such water as a revolving fund the 

continuation of the program,” provided for therein. — 

“Thus the section mRSCneeLy provides that if water cs while drill- 
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ing for oil or gas is of such quality and quantity as to be valuable and 
usable-at a reasonable cost, then the land on which the well is located 
shall be reserved as a water hole. Further, when it is determined that 
the water is valuable and usable, the Secretary of the Interior may 
operate the well or lease it to others to operate. The Secretary must, 
of course, reimburse the oil and gas lessee for the cost of his casing 
where the land on which the well is situated is to be reserved as a pelos | 
hole and where the well is to be leased or operated. 
_ The Secretary has provided: by regulation (830 CFR 901, 34, ont 30 
CFR Part 241), to which the Roberts lease was subject, for the proce- 
dure to be followed in the event water is struck. Under the regula- 
-tions, if the water is found by the Geological Survey not to be valu- 


able and usable within the meaning of section 40, then the wellisto be _ 


plugged and abandoned by the lessee. Where, on the other hand, the 
decision is that the water is valuable and usable within the meaning 
of the statutory provision, applications to. lease the well may be en- 


-- tertained after the well has been conditioned for use as a water well, 


after title to the casing is vested in the United States, and after a de- 
cision to lease the water well has been reached (30 CFR 241.6). 
Thus it is the Secretary of the Interior who determines whether the | 
well will be abandoned or conditioned as a water well. Under the 
provisions of his oil and gas lease, Roberts must abide by the decision 
of the Department as to whether the well is to.be abandoned or con- _ 
ditioned as a water well. If the final decision-of the Department is _ 
that the well is to be abandoned because the water is not valuable — 
within the meaning of section 40 of the Mineral Leasing Act, the. swell 
must be plugged and abandoned. In such a situation the water would 
no longer be available and there would be no occasion for the granting : 
of a right-of- way either for a well site or for pipelines an the trans- 
mission of water. 

If, on the other hand, the water developed on Lot 10 by Robertis in 
in course of his operations under his oil and gas lease is valuable 
within the meaning of section 40 of the Mineral Leasing Act, then 
Lot 10 will, be deemed to be reserved as a water hole and the well 
"thereon is to be operated by the Secretary of the Interior, or under 
his supervision through lease, to produce water for the purposes. 
enunciated in section 40. In such event, no right-of-way is needed 
either for the well site or for a pipeline for the transmission of the | 
water across the lot. 

Accordingly, it must be held that regardless of the correctness of the 
previous determination by the Geological Survey that the water is 
without present. value, it was proper to have rejected the Roberts 
application for the right-of-way. | 

However, since Roberts has now supplied Tieton unknown to 
the Regional Oil and la Supervisor. when he made his decision, 


EL LAWRENCE EDWARDS © 0 08). O5 
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| eh information tends to indicate: that the water may. a put to 
beneficial use at a reasonable cost and that it may be desirable to | 
condition the well as a water well, the case will-be remanded for fur- 
ther consideration of the question in view of the information now 


made available by Roberts. In making this redetermination the 2 : 


Geological Survey may take into consideration any further informa: - 
tion which may have come into its possession since.its previous deter- 
mination or any further information which Roberts or others may 
submit as to the economic value of the water obtainable throu gh the 
well drilled on Lot 10. 7 

If upon further consideration of the matter, the Geological Survey | 
is still of the opinion that the water is without value within the mean- 
ing of section 40 then the Geological Survey should call upon Roberts 
to plug and abandon the well. | 
However, if the decision of the Gael Satay is that the water 
is valuable then the well should be conditioned for use as a water well 
and the procedure outlined in 30 CFR 241.6 for the awarding of leases 
to water wells followed. Roberts may, of course, if the decision is 
that the water found on Lot 10 is valuable, apply for a lease of the 
well at the propertime. 

‘Therefore, pursuant to the ee delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.22A(4) (a), Departmental 
Manual; 24 F.R. 1348), the rejection of Roberts’ right-of-way ap- 
plicaaen is affirmed and the case is remanded to the Bureau of Land 
Management for further proceedings by it and the Geological Survey 
consistent with this decision. 


Epwarp W.. FisHer, | 
- Deputy Solicitor. 


—s is LAWRENCE EDWARDS — 
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| Grazing Permits and Licenses: Hearings— Administrative Procedure san: 
‘Hearings jy Yet, a 


A hearing on the question of whether a reduction in grazing privileges under 
a license permitting use-of the Wederal range was made in-accordance with . 
the range code is subject to the provisions of the Administrative Procedure 
Act, and in deter mining whether a licensee’s appeal fram a. decision reducing 

grazing privileges should be dismissed, the whole record must be considered, 


and not merely the licensee’s testimony and papers in support of his ouue te i, 


- Grazing Permits and Licenses: Cancellation and Reductions 


Where, in. order to reach the carrying capacity of the Federal range, a 24 per- 
cenit reduction in grazing use is imposed on all-licensees and permittees on 
_, an equal percentage basis in accordance with the range code and, in addition, 


_ 


96 _—-- DECISIONS OF THE DEPARTMENT OF THE INTERIOR [69 LD. 


a further reduction in use is also sapoeed on one licensee, the basis and 
_.- authority for the further reduction should be set forth in a notice to the 
. UCENSeE) as Tequired by the range code. 


APPEAL FROM THE BUREAU ( OF LAND ‘MANAGEMENT | 


~ Lawrence Edwards. has appealed to the Secretary of. the Interior 
from a decision of March 20, 1961, by the Director of the Bureau of 
Land Management which affirmed a hearing examiner’s decision dis- 
missing Edwards’ appeal from an. award of grazing privileges on the 
range in Montana Grazing District No. 2. Edwards had appealed to 
a hearing examiner from a decision of January. 29, 1957, by the dis- 
trict range manager awarding privileges for 1957 in what j is referred. 
to by the Bureau as the west side of the Big. Dry grazing district - 
| (Montana) No. 2. Because of overgrazing in the area, awards for 
1957 were reduced by 24 percent from the use allowed during poe 
years onthisrange. = | _ 
. A hearing on the appeal from hex manager’ ’s asision was. held at 


Miles City, Montana, on September 18,1958. The issues raised atthe _ 


hearing were whether a, reduction in coane of grazing privileges i in = 
_ the area was necessary, and whether the reduction was made i in accord- 
ance with the range code. The appellant argued, in effect, that the 
reduction of grazing privileges required. of him by the managers — 
decision. of J anuary 29, 1957, was greater than that imposed on. other 

; operators using the area, and that. the reduction was moade on al 
unequal percentage basis, : 

The appellant was the only person eT testified at the saan ie | 
was cross-examined by counsel for the Bureau. The Bureau counsel 
then moved to dismiss the appeal with prejudice because of the inade- 
quacy and. insufficiency of the appellant’s case. This motion was taken — 
under advisement. At the outset of the hearing the Bureau also put — 
into evidence a map of the area, and, after its motion to dismiss, it 
offered in evidence its entire official file of the appellant’s g grazing use 
in Montana grazing district No. 2, which was admitted over the ob- | 
jection of the appellant. However, the Bureau suvmued no testi- 
mony or evidence other than this at the hearing.* | | 

The appellant testified that during the past years he and his brother 
King have made use of one permit but that their livestock. operations 
are separated and that the appellant has always operated as an indi- 
-vidual rancher (Tr. 10, 11, 19). He testified further that for many 
| years he has maintained his cattle herd of about 110 head.? | 


1The er re of the hearing will be referred to hereafter as “‘Tr.”, followed by the . 


- number of the page to which reference is mee: 


appeal on other grounds. 

. 2The appellant also testified that quite extensive trespass grazing occurred on this range 
and suggested that if the Bureau prevented the trespass, a reduction of qualified use © 

. would not be necessary on the range (Tr, 11-14). On cross-examination, it appeared that — 
- the Bureau has attempted to prevent the trespass grazing. However, the appellant’s con- . 

tentions regarding trespass heed not be considered here in view of the Pisposecton: of this. 

appeal on other grounds, ; 
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er a accaion of J; anuary 22, 1959, the examiner rire that the ae 


pellant. had offered no testimony in support of his claim that his re- 
duction had been disproportionate and not based on an equal percent- 


age basis and that the appellant had not met the burden. of proof. | 


Therefore, the examiner granted the Bureau’s motion that the appeal 
be dismissed with prejudice because of the inadequacy and. insuffi- 
ciency of the appellant’s case. The Director’s decision affirmed the dis- | 
missal of the appeal with prejudice on the ground that the examiner’s 
decision was supported. by the record. | 
The portion of Montana grazing district No. 2. ics 1s voleeds in 
this. appeal will be referred to hereafter as the west side. Is consists — 
of individual and common-allotments used in several livestock opera- 
tions including the separate and individual operations of the appel- 
lant, who runs cattle, and of the appellant’s brother, King Edwards, | 


ho uses this and oeher Federal range principally for grazing sheep. _ 


: As the appellant testified, a single license has been issued for many — 


- years to Mrs. George: Edwards ancl. Sons. granting up to 1297 aums © 


(animal unit months) of: grazing use authorizing. (1) the appellant’s 7 
use of this range for grazing cattle, (2): the separate. use of this range 
by his brother for grazing sheep, and - ( 3). the brother’s use of other — 


8 range not within the area here. involved.. That is, for many years — 
before 1957, a single license had been issued to Mrs. George Edwards ~_ 


and Sons, which’. authorized regular grazing on this range by the 


a ppollant’s cattle, regular grazing on ie range by King Edwards’ 


sheep, and also additional sheep ereane by King Kdwards’. aa on 
range not. involved in this. appeal. 

Of the total of 1297 aums muthorwed by this license, 4 451 aums were 
| for privileges on the east side of the grazing district, an area not in- 
| volved i in this appeal. Tt appears that the 451 aums have been used : 


in-the past by the appellant’s brother, King Edwards, for sheep graze _ 
ing. “The remaining 846 aums in the license granted grazing privi- 


leges on the west side, including privileges for grazing both cattle 
and sheep, and it is ae privileges which are under consideration on 
this appeal. Not all of these 846 aums available on the west side: 
have been granted. under the regular license in recent years, and the 
‘regular license for Mrs. George Edwards and Sons has authorized 
approximately 796 aums. use on-the west side, although additional 
' grazing use in this area has been allowed the appellant and his brother . 
under special permit or administratively, as contrasted with use under 
the regular license.? However, for purposes of deciding this appeal, 


*On September 18, 1957, for. example, the appellant was administratively, allowed 60 


- aums on the west side in addition to the 580 allowed for cattle grazing in that area under _ 7 


the regular license. . (The | 19957 decision was suspended. pending disposition this 
appeal.) oO 


The record’ indicates ‘that this additional use was adzainistratively allowed hecause full - 


. use was not made of the grazing privileges in this allotment during the regular season. 
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the ordinary use by the appellant and his brother. in the west side | 


-. area will be regarded as 796 aums, the approximate amount of privi- 


| leges granted in the years immediately preceding the manager’s 1957 _ 
decision. That.use has continued pending decision on this appeal. 
The records show that in the years just before 1957, approximately | 


- 580 of the aums authorized on the west side ernie’ cattle grazing 


and so were used by the appellant, and that 216 of the aums allowed : 


on the west side by the regular license authorized grazing 800 sheep 


and 10 horses and that these privileges were used by the appellant’s 
brother, King Edwards. The manager’s decision, which led to this 


7 appeal, granted the appellant 348 aums ‘on the west side as compared — 


with his prior use of 580 aums, a 40 percent reduction. The decision 
was consistent with a memorandum in the record by the manager 
dividing the hitherto single Edwards’ license into two parts, one for 
the appellant (348 aums) and one for King. The record indicates 
- that the manager apparently planned to award King Edwards 301 
- aums for grazing sheep and horses in the west side area as compared 
with 216 aums awarded to him before 1957. If the manager’s proposal 
for dividing, between the appellant and his brother, the privileges. 
granted on the west side under the license issued to Mrs. George 
Edwards and Sons were carried out, the privileges awarded to the 
appellant’s s brother would amount to a 40 percent increase over his” 
use on the west side prior to 1957. However, only the propriety of 

the 1957 award to the appellant, individually, 1s” in issue on this 


: - appeal.* 


In accordance with surveys indicating the carrying capacity of tha 
range, the manager determined that a cut of 24 percent in use on the 
west side range was necessary to prevent further overgrazing. In de-_ 
ciding what the reduced use on the west side under the Edwards li- — 
—‘eense would be, the manager determined that if the 846 aums of use — 
_- authorized under the regular Edwards’ license were reduced by 24. _ 
percent, they could. be allowed no more than 643 aums use in. that | 
area. 

_ Although the appellant denies the necessity for a ‘general reduction 
_ in the over-all amount of grazing allowed on the range in question, he 
offered no evidence to support his contention other than the fact that 
his operations had been unchanged for several years and that a sub- 
stantial trespass had gone uncorrected during the same period. These _ 
‘facts do not prove that the range has the capacity to sustain without — 
in} ury the amount of grazing previously permitted or that a reduc- — 
— tion 1 in the amount made was improper. : 
‘The appellant’s brother, King Hdwards, is not a party to this appeal and the record 


does not show the basis of the proposal allowing him a 40-percent increase of use in the ‘é 
west side area over that used before 1957. ‘The proposal seems particularly anomalous | 


-gince the manager purportedly required a reduction in use of at least ad percent by other — 


operators awarded grazing privileges on. this range. 


95] = * * LAWRENCE-EDWARDS = © ~— 9g 
| | Tune. 18,. 1962 _ | 


‘Tf, as in the pac then manager. had oe al ioanes for 1957 use on 
Mrs. George Edwards ‘and Sons authorizing 643 aums use on the 
west side range, indicating grazing-by cattle and sheep, respectively, 
in proportion to the use authorized.in previous years, there would — 
be no question as to the correctness of the Bureau’s contention that a 
24 percent reduction in use on the. west side was imposed. The appeal, 
however, also challenges the manager’s decision of January 29, 1957, 
which: imposed a 40 percent reduction on the appellant from fia pre- 
vious use.on this range whereas other. operators were presumably re- 
quired to take a reduction of only 24 percent use, with the exception 
that the appellant's brother would-apparently be granted a 40 percent 
Increase in the grazing privileges he could use on this range as com- 
pared with his use in previous years.® . 

_ The discrepancy between the 24 percent cut eee given. siher 
operators and the 40 percent cut required of the appellant by the 
manager’s decision is too great to come within the regulatory provi- 
sion referred to in the manager’s decision that reductions be made on 
an equal percentage. basis for all.licensees and permittees on ae Fed- 
eral range allotment area involved. . | 

There is some indication in the Director's aerigion of the eaconeae: 
ency of the manager’s action in reducing the appellant’s use by 40 per- 
cent in the area involved when the use of other operators was cut. by 
24 percent, or, as with the appellant’s brother, no reduction, was im- 
posed: but an increase was planned. The Director’s decision states that. 
the 40. percent. reduction: for the appellant resulted from the division 
between the appellant and his brother, on the basis of the priority of © 
the base property claimed by each on ‘the west side range which was 
_ available for licensing to the Edwards brothers, even though such a 
division is seemingly denied, by the manager in a pnnibee of instances.* 

5 The manager’s decision states that the reduction. in licensed’ use was necessary to 

reach the. grazing capacity of the range and that the. reduction was made in accordance 
with the range code (43 CFR, 1960 Supp., 161.6(f)) ;which provides, inter alia, that — 
reductions of regular licenses or permits regularly issued are to be made on an equal 
percentage basis. The manager’s decision states that the reductions. involved here were 
made on an equal percentage basis and also refers to the provision that no license or permit 
will confer grazing privileges in excess of the grazing capacity of the Federal ‘range to be 
used (48 CFR 161.6(e) (8).). 
' 6Jn his application dated October 31, 1956, for grazing privileges during 1957, the 
appellant requested that privileges formerly allotted to Mrs: George Edwards and Sons be 
divided, added that he was applying for all the privileges on the point and for the cattle 
privileges on the west side, and stated that other Federal range privileges would go to 
King Edwards. According to the appellant, he was told by Bureau employees that a 
division between him and his brother of the grazing privileges allowed under the Edwards 
permit could not be made (Tr. 21). And in a letter of June 11, 1958, the manager told 
appellant’s counsel that it would be impossible to make ao division between Lawrence and 
King Edwards of the privileges-available on the west side until a hearing was held and 
the privileges of Mrs. George Edwards and Sons were determined. 

Likewise, the brief submitted to the examiner in ‘support of the Bureau’s position implies ~ 
that the Hdwards brothers’ privileges on the west side range have not been divided, and 


states in a footnote that if the Edwards brothers reach agreement as to a division of the 


base property, then the division of privileges | under the license between them may ‘pe 
considered by the Bureau. 
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i. Certainly, there j is nothing i in the decision of January 29, 1957, indicat- : 


ing that the award of 848 aums resulted from a division of the range 
between the appellant and his brother. Nonetheless, the Bureaw’s files - 


-seem to indicate, and the assertion of counsel for the Bureau at the 


hearing confirms that the manager’s decision of January 29, 1957, 
reducing the appellant’s use of the west side area to 348 aums, amount- 


_ ing to a 40 percent cut, was based on a division between the appellant 
and his brother of the 643 aums available under the Edwards license 
after the 24 percent reduction required of all operators in the area. 


As the appellant received notice only that the reduction for the 1957 


season was made under a provision of the range code requiring that 


regular licenses and permits properly issued shall be reduced on an. 


equal percentag ge basis, he was not notified of the additional reduction 


of his grazing privileges resulting in the 40 percent cut, and neither 
was he notified of me basis of the additional reduction. 43 CFR, | 


1960 Supp., 161. 9(d). 
If the number of grazing privileges a iaen the cient hias used on — 


the west side in the past under the license issued to Mrs, George Ed- 
- wards and Sons should be reduced in addition to the 24 percent reduc- — 
_ tion required of other users of the range in the area, then such addi-. 


ae tional reduction should be carried out in accordance with the re. ievant 


provisions of the range code. Since the manager’s 1957 decision has: 


~ not been effective pending this appeal, the appellant has not been in- — 


jured by the error of reducing his operation by more than 24 percent, 


without complying with the range code in making the reduction. 


Next, it must be determined whether, 3 in light of the matters already 
disenescd, the examiner’s and the Director’s decisions dismissing this 
appeal because of the inadequacy and insufficiency of the appellant's 


case are correct. Although the appellant’s testimony at the hearing, if _ 


considered alone, might ‘support the ruling, the decision can be af- 
firmed only if the evidence in the Bureau’s file is disregarded, which . 
evidence indicates that the manager’s 1957 decision required that the 
appellant take a 40 percent rather than a 24 percent reduction in graz- 
ing use in the area. The provision in the range code permitting an — 
examiner to summarily dismiss an appeal with prejudice because of the 
inadequacy or insufficiency of the appellant’s case surely does not war- 

rant disregarding a substantial part of a record (in this case the Bu- 


- reaw’s files) and deciding the motion solely on the basis of the mate-. 


rial submitted or offered by the appellant. Counsel for the Bureaw 


_ agreed at the hearing to let the official record indicate the extent of — 


grazing privileges allowed to the appellant (Tr. 20), and the fact that 
no evidence was offered by the Bureau at the hearing other than amap: — 
and the files makes it particularly incumbent that anyone deciding the: - 


_ case consider the contents of the Bureau files in reaching a decision on 
the appeal. Section 7(d) of the Administrative Procedure Act (5: 


_ - ms oa : | LAWRENCE EDWARDS ; {01 
aa . June 18, 1962. | | 
U.S.C., 1958 eae: sec. 1006(d). provides: that he GeanaarTOt of testimony . 


and exhibits fovcthies with all papers and requests filed in the.pro- 
ceeding, shall constitute the exclusive record for decision on hearings 


held under the act with an exception as to material which may be of- __ 


ficially noticed. A provision in the range code is almost identical. 
- 43 CFR, 1960 Supp., 161.10(j). In interpreting the requirement, 
the Supreme Court has held that in determining whether an agency 
- decision should be affirmed, the test to be applied is whether on the | 
record as a whole there is substantial evidence to support the agency 
findings upon which the decision is based. Universal Camera Corp. v. _ 
Tiber. Bd., 340 U.S. 474, 488-491 (1951). In this decision, the court 
pointed out that the AGminatrative Procedure Act requires that the - 


‘whole record be considered and that the decision be supported by sub- - | 


stantial evidence. when viewed in the light of the entire record (see 
- Frank Halls et al, 62 LD. 344, 368 (1955) ). Accordingly, the appel- 
lant’s testimony at. the hearing, the: papers in support of the appeal, 
and the Bureaw’s entire file in this case are to be considered in deter- _ 
‘Tmining whether the motion dismissing the appeal can be sustained. | 
In view of the matters discussed herein indicating that the man- 
ager’s 1957 decision required a reduction in the appellant's privileges 
of approximately 40 percent whereas other operators in the area were 
‘presumably given a 24 percent. cut and that the reduction as to the 
_ appellant and other operators was made under a provision of the code - 
_ requiring that reduction be made on an equal percentage basis, it seems _ 
clear that, as the appellant. asserted, the reduction was not made in ac- | 
cordance with the code provision cited 3 in the manager’s decision. Con- 
sequently, the decisions dismissing the appeal must be set aside except 


-. Insofar as they upheld the 24 percent reduction of grazing privileges — 


used by the appellant. If the appellant’s grazing privileges must be 
reduced further than the 24 percent reduction imposed on other oper- 
ators in this area, then the appellant should be notified of the extent 

and the basis of the reduction, as required by the range code.. fe oa, 


Therefore, pursuant to the authority. delegated to the Solicitor by _ 


| the Secretary of the. Interior (sec. 210.9.2A (4) (a) , Departmental 
Manual; 24 F.R. 1348), the decision of the Director of the Bur eau of | 


4 Land Management is. set aside to the extent. indicated and the case is. | 


7 remanded for action consistent with this. decision. 


| . _Epwarp W. Fisuer, — a 
Deputy Solicitor. 
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‘Rules of Practice: Appeals: St anding to Appeal—Contracts pupconerestore 

and Suppliers | 

The Board has’ jurisdiction of seusdis ‘presented by a prime eoneeaMor in 

behalf of a ahaa re vOLVANe: : claims for additional § costs of 
performance. - “a 

Contracts: Changes and Extras-—Contracts Specifiations— Contracts Con- 
-_tracting Officer | : 


Under a contract involving the construction of two tunnels, where the con- 

~. tract specifications provide that the judgment of the contracting officer 
Shall determine the quantity of permanent timbering necessary for satis- 
factory construction of the tunnels, the instructions of the contracting officer 
for reduction of such quantity of timbering in the major areas of the tunnels 
do not constitute actual or constructive changes within - the meaning of the 
Changes . Clause (Clause 3); of Standard Form 235A. 


BOARD OF CONTRACT APPEALS — 


This appeal is ppfoseeuted by the prime contractor bane above, 
in behalf of its subcontractor, the A. J. Cheff Construction Company. 

The appeal was timely filed on July 15, 1960. It involves a subcon- 
tract for the construction of two tunnels and claims totaling $326,- 
254.20. The claims arise principally from Government instructions 
which allegedly increased the fall-out of on material and ae 
the perimeters of the tunnels. | 

- A hearing of this appeal was: conducted by Mr. Daeon at Seattle, | 
Washington, on March 14 to 17, 1961, inclusive. 

The subcontract agreement,' ‘dated October 28, 1957, incorporates by 
reference all of the terms and provisions of the prime contract dated — 
October 11, 1957 (which contained Standard Form 23A), “ * * * — 
including all general and special conditions, drawings, specifications 
and other documents forming, or by reference made a part of * * * ” 
the prime contract. The Board has taken jurisdiction of appeals in- 
_ volving claims presented by a prime contractor where the work was 
actually performed by ¢ a subcontractor. ‘The “Severin” doctrine i is S not | 
involved here.? : 

. The subcontract work eonaiaied: of his aanceeiction of two conerete- 
| fined tunnels of six-foot inside diameter, as part of the eo contract 





1 Government’s Exhibit ‘'0”.. . 

2 Wiscombe. Painting. Company, IBCA-78 {October 26, 1956). Cf. Nils P. Severin Vv. 
United States, 99 Ct. Cl. 435,. cert. den. 322 U.S. 733; Young and Smith Construction 
Company, IBCA—151 (June 18, 1958), 65 I.D. 274, 58-1 BCA par. 1808; Farnsworth & 
Chambers Co., Inc.. ASBCA No. 5489 (December 10, 1959), 59-2 BCA par. 2427, 2 Gov. 
Contr. par. 150; J. M. Brown Construction Company, ASBCA No. 3469 (July. 26, 1957), 
57-2 BCA par. 1877. (Under the “Severin” doctrine, a prime. contractor may not recover 
under breach of contract amounts due to its subeontractor where the subcontract contains 
an exculpatory clause, for under breach of contract and similar causes the pus must 
. show that he has suffered damages. } 


_ 


102] -- APPEAL. OF CHENEY-CHERF AND ASSOCIATES 7 103 
' June 19, 1962 | 


work of building the Keene. Creek Dam and pier Springs: power con- 
duit,.in the. State of Oregon. One of the tunnels is known as the 


Cascade. Divide Tunnel, about 0.4 of a mile in length, while the other, 7 


about 0, 92 of a mile fone. is called the Green Springs Tunnel. . The 
“prime contract price was $2,894,330, while the price of the subcontract 
was $1,173,710. 
~The two fennel are fairly close to each other, and the sibegaicadbe 
established its base of operations between them. Excavation began at — 
the outlet portal of the Cascade Divide Tunnel on December 23, 1957, 
and at the inlet portal of the Green Springs Tunnel on December 30, 
1957. As the driving of the tunnels progressed, the interior walls and 
arches were supported by wood lagging and blocking, and by steel 
arch supports, as required by the. prime contract. ene through 
_ reference, by the subcontract). 
At first, as is customary in the entrance of a tunnel, the subcon- 
| tractor placed the wood lagging in a “solid” manner; that j is, after 
permanent steel arches had been placed about 2 to 6 feet apart, wood 
planks or timbers, known as lagging, usually about 10 to 12 inches 
wide and 3 inches thick, were placed horizontally between the steel — 
support arches and the roof and sides of the tunnel. The term 
“solid,” as used to describe lagging, requires explanation. The planks 
were placed not abutting each other, but were spaced about 4 or 5 
- inches apart, and extended from the wooden foot-block foundation 


a under each steel support, up the side, over the arch and down to the 


foot-block on the other side. As additional support where space 
existed between the planks or lagging and the walls or roof, wooden 
blocks and wedges were placed. | 
After the lagging had thus been placed for a short distance 3 In each | 


tunnel, the contracting officer’s representative, Mr. James Callan (who 


was ale the Project Construction Engineer), issued instructions that 
solid lagging be discontinued, and that “skeleton” lagging be used 
for the remainder of the fdnnela. The appellant asserts that these 
instructions constituted a change order. The Government maintains 
_ that the instructions were in accordance with the contract provisions 
in paragraph 124(a) and (d) of the Special Conditions, which. read 
as follows: _ 


124. Permanent tunnel supports. (a) General Suitable permanent struc- 
‘tural-steel. and/or rock bolt supports, and permanent timber, as provided in Sub- 
paragraphs (b), ( c) and (d) below, shall be used to support the roof and sides 
of the tunnel where required, and as approved by the contracting officer: — 
' In permanently supported sections of the tunnel, lagging shall not be used over 
greater areas than necessary and it shall be removed as completely as practicable 
before the concrete. tunnel lining is placed. -No payment will be made for the . 
removal of timber and the cost thereof shall be included in the peices bid A for 
other items of work. 

' Nothing contained in.this paragraph shall prevent the contractor at his own 
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expense, from. furnishing and exectine such amounts of temporary supports as 
he may consider necessary, or from using heavier" permanent structural-steel. sup- 
ports or more rock bolts than approved, if use of such heavier members and addi- 


tional rock bolts results in no increased cost to the Government, and no state- 


ment herein shall be construed to. relieve the contractor from sole responsibility 
for the safety of the tunnels or for liability for ant aries: to. or deaths of Dereons 
or r damage to property. , ; 

x He a ie * * ok. 

(d) Permanent timbering—Permanent timbering for tunnels shall consist of 
timber lagging and foot blocks which have been approved by the. contracting | 
officer. All timber shall be well seasoned sound timber of rectangular cross 
section. The dimensions of permanent timber lagging and foot blocks. for 
steel supports are not shown on the drawings, ‘but shall in all cases be as directed 
or approved by the contracting officer. ; as As ; 
Measurement, for payment, of furnishing and erecting permanent timbering 
will be made only of lagging and footblocks and for such amounts as lie between 
- the excavation pay lines. In measuring permanent timbering for payment, the | 
net lengths and commercial cross-section dimensions will be taken. ; 
- Payment for furnishing and erecting permanent timbering will be made at the 
unit prices per thousand (1,000) feet: board measure bid therefor in the sched- 
‘ules. Payment will be made for permanent timbering only as required by the 
drawings or as approved by the contracting officer, and only for the quantities 
awohich, in the judgment of the contracting officer, are NECEsSsary for satisfactory 
construction. (Italics supplied.) . 


‘The skeleton method of lagging, as esialy ve herent in nae case, 
consisted of two laggings on top of the steel arches (one on either side 
of the center of the arch), and alternate lagging on the sides, down to — 
the “spring line” or horizontal diameter of the tunnel cross-section. 
Alternate lagging consists of leaving empty spaces between. laggings, - 
roughly equal to the width of the lagging. No further he ey 
lagging below the sprang line was Poantee under the oo _ 
method.. . 

It is contended by. ite re that the Corser sasceciens | 
did not permit, in many cases, as much lagging as we have Just de-— 
scribed, but in such cases liinited the lagging to only the two pieces. 
at the top of the arch. The Government asserts that the subcontractor 
alone was responsible where the lagging pattern was less:than the au- 
thorized skeleton lagging, and that in-'some instances the Government 
inspectors required the subcontractor to go back and install more 
lagging. _ | 2 ee 

The purpose of the Government’s instructions 46% skeleton lagging - 
was two-fold. First, the Government did not wish to pay for any 
more permanent lagging than the contracting officer considered to be 
necessary. Second, if a substantial amount of additional permanent 
‘(or temporary) meen were installed and paid: for, most of it would © 
have to be removed before placing the concrete lining; ; for otherwise 
the eventual deterioration of the wood embedded in the concrete would 
weaken the concrete lining. : ‘Page 

oN O payment would be- made by. the EUorernent for temporary sup- 
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sore or ae all of which would: have to be euied at the. con- 
tractor’s expense, and removed before concreting unless it was located — 
outside of the “B” line and would not weaken the concrete lining. 
The A. J. Cheff Company had preiously performed several con-— 
tracts for tunnels with the Bureau, including the Helena Valley Tun- 
nel and the Crow Creek or Toston Tunnel. Mr. A. J. Cheff, the 
managing partner of the A. J. Cheff Company, testified that in the 
construction of those tunnels, “solid” lagging was permitted by the 
Government throughout the tunnels.2 The stated reasons of the sub- 


- contractor concerning its objections to skeleton lagging were that 


such lagging was insufficient. to prevent air-slacking and fall-out of. 
earth material from. the roofs and sides of the tunnels. The two. 
- mountains through which the tunnels were driven were of volcanic 
origin and were composed mainly of tuff, tuff-breccia-and basalt i in - 


‘varying proportions and locations. This had been disclosed by the 


- cores obtained from several drill holes and the logs of such cores had 
been examined by the A. J. Cheff Company representatives. There 
is no claim that the conditions encountered were different from those 
described in the logs. The basalt sections of the tunnels presented no— 

support problems, but the tuff and tuff-breccia tended to fall from the 

roofs and walls of the tunnel, mainly because of a natural process — 


known as “air-slacking.” The tuff was soft and fine-grained, and 


when exposed to the drying effect of air, lost enough of its cohesive- _ 
ness so as to gradually crumble and break away from the tunnel roofs — 
and walls. Tuff-breccia was somewhat harder, was frequently embed- 
ded in tuff-like material, and was composed of small angular vol- 
-canic fragments. | 

It is contended by the saben aetoe that by reason of insificient 
lapeing, the fall-out of such materials was execessive. This allegedly 
caused considerable overbreak or enlargement of the perimeters of 
the tunnels, making some retimbering necessary, and also increasing 
the volume of concrete which the subcontractor was required to fur- — 
nish and install at its own expense to fill voids outside the pay lines. 
Additionally, it is claimed that considerable expense was entailed 


through the necessity for abnormal clean-up activity, with crews of _ 


workers on each shift employed in doing little else. except: shoveling 
up the fall-out material, loading it in dump cars and taking it out of | 


the tunnels.» It is also alleged. that the dump trains were derailed - 


on many occasions by fall-out material on the tracks. | 
A further claim, not related to the fall-out claims, concerns the 
alleged directions of the Government in several instances to excavate | 
more deeply the floor or “invert” portions of the Cascade Tunnel, 
| because of. undisturbed but unsound material forming the floor.. The: 


3-Transeript, pages: 96, 97 (hereafter referred to as Tr.) 
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contract required such excavation to extend only to “undisturbed” 
ground, but it is claimed that in some areas the inspectors required. 


- 4 additional excavation where the ground was soft, in order to. reach 


a more solid base for the concrete invert of the ees lining. ‘This, 
of course, allegedly required more work and expense of excavation 
as well as installation of a greater volume of concrete at the sub-— 
contractor’s expense. The Government witnesses deny that any over- 
excavation was ordered, and the evidence does not ae ‘support 
| a subcontractor’s contentions. : 
- Returning to the major claims concerning fall- out, Mr. AS. Chef 
testified that he visited the job twice at early stages of the tunnel 
construction in response to telephone complaints from his brother, 
Mr. Elmer Cheff, Superintendent of the subcontractor; that on the 
first occasion, ihe: Government had stopped the use of solid lagging,‘ 
and a month or six weeks later, that the fall-out had “gotten bad.” ® 
Mr. A. J. Cheff testified that on both occasions he discussed: the 
matter with Mr. James M. Graham, the Construction Representative 
of the Bureau, who was resident at the job site, and complained to 
him on each Feit concerning the method of aeelecon lagging and, 
on the second occasion, as to the increasing amount of fall-out. On 
his second visit to the tunnels, Mr. A. J. Cheff also telephoned his 
complaints to the Bureau office in Oregon City, when he talked with 
a Mr. O’Connor* Mr. Graham’s responses on these occasions, ac- 

cording to Mr. Cheff, were to the effect that he was merely taking 
orders, that Mr: Cheff would have ‘to talk to someone higher up. 
Mr. Cheff testified that Mr. O’Connor merely cited “certain cond1- 
tions in the specifications and [said] the onocts by the Contracting 
Officer were sufficient to take care of the wor : 

Mr. Graham testified’ that the dispute was primarily over the 
amount of lagging over the arch, but that the subcontractor had 
used “quite a number of lagging below the spring line,” to which 
he: (Mr. Graham) objected because such lagging was being used’ as 
bins for the storage of excavated material. Mr. Graham had pointed 
out to the subcontractor that such material would have to be removed 
prior to the placing of the concrete lining and suggested that it be 
- removed from the tunnel “rather than handle the material twice.” ® 

This subject came up on other occasions. Mr. Wayne I. Johnson, 
resident engineer of the Talent Field Division, described a meeting 
_which took place prior to the holing through of the Cascade Tunnel, in 
the Government trailer office, on the summit of the Green Springs 
: Tunnel. = At that time Mr. J ohnson says he explained to Mr. A. J. 
4D, 88, : 

—° BTrol | 

6 Tr. 92, a 7 | . _ Be 

7 Tr, 481, 482. | ee ae 
8 Tr. 482, : . ae one uses eee 
® Tr. 604. 
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Cheft that any vageavatel vaierial placed behind. the lagging would 


have to be removed from the tunnel. 
Again, during an inspection trip through the tunnels about is 1, 


1958, Mr. J phacon called the attention of Mr. A. J. Cheff to the fee 


that: ornen were shoveling excavated material behind the lagging, 
and reminded him that it would have to be removed. 

_ It appears to the Board that the subcontractor, as a result of his 
experience in other tunnels, was under the impression that he would 
be permitted to back-pack a portion of the excavated material (some- 
times called tunnel spoil) behind the lagging, where lagging had been 
placed below the spring line. In addition to disposing of residual 
excavation and fall-out material which had not been removed by the 
muck cars, the spaces behind the pay lines. would thus be partially 
‘filled, reducing the volume of concrete which otherwise must be used 
to fill those areas. This had been permissible under his previous con- _ 
tracts, where the tunnels involved were eravity-flow type, not: oer | 
tunnels as was the case under the instant contract. 

Mr. A. J. Cheff testified “ that on an occasion prior to is May I 
1958 inspection trip, Mr. Graham had explained to him that bene 
of the pressure of the water to be sent through the tunnels it was 
necessary for more concrete to be placed against the walls; that this 
was the reason for the skeleton method of lagging. Also, Mr. Cheff 
- stated that prior to bidding he had no information that the job would — 
be skeleton-lagged, that he had “never heard of skeleton lagging in 
forty years of my work. Mr. Cheff added: “ * * * You understand 
that my experience with the Bureau for many years is when we had © 
bad ground, we shore it thoroughly, from foot block around * *:*,”¥. 

. The coritract specifications are quite explicit on the subjects of filling 7 
all voids with concrete, and limitation of pay quantities, as allustrated 
by the following excerpts from paragraph 126: | 

- 8 * ATL spaces outside of the minimum ‘required thickness of conceals: lining 
shall be filled completely and solidly with concrete and special eare shall be taken 
to force concrete into all ee in the contact surfaces and to completely 
fi the tunnel arches. * * * - : : : : | : 

* * = No payment will be ede for concrete. eennigen to he ‘placed out- | 
side of the ‘B” lines due to overbreakage, excess excavation, or for any other 
“Teason, * * dl : a 

The Board i 1s convinced that the difficulties encountered by ths sub- 
contractor in the work were almost entirely chargeable to his unfa- 
miliarity with the. specifications of the prime contract. The discus- 
sions and activities just recounted, with respect. to the desires of the - 
| subcontractor to install lagging below the spring line; and attempts to | 

Tr. 608. — 


1 Tr, 93, 94, 
Tr, 95. 
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dispose of tunnel spoil by shoveling it behind the lagging, all bespeak 
an assumption that the job at hand could be performed in much the 
same manner to which the subcontractor had been accustomed in con- 


struction of previous tunnels for the Bureau. This misapprehension 


‘apparently led to miscalculations as to the quantities of concrete which | 


| would be required to fill ey the cavities and voids outside of the 


pay lines. 

Considerable evidence was aadinced by both sides concerning the dis- 
puted extent to which the fall-out of earth material contributed to the 
enlargement or overbreak of the tunnel, and as to whether additional 
lagging would have reduced such fall-out. There is some evidence, _ 
introduced by the Government, that fall-out was minor in extent, and — 


| that the overbreak was due principally to appellant’s method of wo = 


ing the drill holes for explosive charges. 

+ Appellant attempted to show that there were very os quantities — 
of fall-out, and that this was almost entirely the result of the Govern- 
ment’s instructions for skeleton lagging; that with the use of “solid” 
lagging, there would have been an insignificant amount of fall-out. 
_ Appellant’s testimony was that it had anticipated an overbreak, or en- 
 largement of the tunnels beyond the pay lines, of about 17 percent in 
- volume. The.actual percentage of overbreak was about 30 percent, as 
- measured by the quantities of concrete placed. However, a 30 percent 
overbreak is not unusual. It was experienced in the Emigrant Dam 
Tunnel which had been completed a short time previously, and which 
involved earth material similar to that found in the Cascade and Green 
Springs Tunnels." Moreover, the appellant’s expectation of a 17 per- 
cent overbreak appears to have been rather sanguine. Mathematical 
calculations submitted by the Government indicate that in order to stay 
within a 17 percent overbreak in volume, appellant would have been 
obliged to hold the average radius of overbreak to a tolerance of about 
1.6 inches.* Converting the actual overbreak of 30 percent produces 
an average increase in radius of about 6.6 inches.* Although appel- 
lant attempted to show that its experience with the Helena Valley 
Tunnel involved only 15.9 overbreak, the Government records, re- 
- flected in an exhibit filed after the hearing, showed an overrun of con- 
crete for that tunnel of 57 percent.** 

We have considered at length the evidence concerning the alleged 
- quantities of fall-out and. the appellant’s proposed remedy of addi- 
tional lagging. We find however, since the primary cause of air- 
_ slacking and crumbling of the tuff material was the natural action of 
the air upon it, that the introduction of “solid” lagging would not 
have prevented air from reaching the tuff material and hence could — 
not have had any appreciable effect mn reduction of the fall- out. in 


8 Government’s Exhibit F. 
144 Government’s Exhibit H. 
36 Government’s Exhibit G. 
1° Government’s Exhibit P. 
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consequence,. we arrive. at the conclusion that the Government’s in- 
structions for, and the use of, skeleton lagging were not the cause of 
“any excessive fall- out, if it was in fact excessive. 

Additionally, we find that these instructions did not aout to a 
change, actual or constructive, since variations in the quantities of per-- 
manent lagging were clearly contemplated by the contract to be a mat- 
ter of judgment to be exercised by the contracting officer, as described 
in paragraph 124 of the specifications, supra." The subcontractor 
was entitled to install temporary lagging at his own expense, and did 
so in some instances, but did not choose to do so more extensively when 
confronted with the realization the Government would not pay for it; 
that back- packing of tunnel spoil behind these laggings would not be 
permitted to remain there, and, hence, could not cut down the re- 
quired volume of concrete. 

As to the allied claims for extra work of retimbering and for ex- 
cessive excavation and concrete for the invert of the Cascade Tunnel, 
we do not consider these matters to be of sufficient merit to warrant 
lengthy consideration. There seems to have been no order or authority 
for retimbering, and it must be presumed. to have been voluntary 
_work.#* It appears that in some of the areas of the invert claimed by 
~ appellant to have been overexcavated, the quantities of concrete placed 
‘were scarcely in excess of normal sections, and in other sections the 
quantity of concrete was shghtly under the average. The total excess 
appears to have been only 35 cubic yards. This is consistent with the 
Government’s position that it required deeper excavation oye Im areas 
where the earth had been disturbed. | 

In view of these findings, we do not reach the necessity. of discuss- 
ang the alleged excessive costs of performance. 3 


| | Conclusion 
The eappeal is denied in its entirety. 


a oo M. Dunston, Member. 
I concur: 


Joun J. HYNzs, Member. 


at Cf. Weé W Construction Company, IBCA—54 (August 4, 1958), 58-2 BCA ‘par, 1860, 
where the eontraet provided that “the contracting officer may require that additional men 
or plant be placed on the construetion” if a proper rate of progress was not maintained. 

18 Flora Construction Company, IBCA-180 (June 30, 1961), 61-1 BCA par. 3081, 3 Gov. 
Contr. par. =e 
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AUTOMATIC TERMINATION’ OF UNITIZED LEASES FOR FAILURE 
| TO PAY RENTALS. | 


oi and Gas Leases: Production 


All the leases included within a unit agreement are made ¢ one lease as far as 
production is concerned. Consequently, actual production on any lease in the 
unit is constructive production on all other leases in the unit. 


Oil and Gas Leases: Unit and Cooperative Agreements 


All the leases included within a unit agreement are made one lease as far as: 
production is concerned. Consequently, actual production on any lease in the: 
unit is constructive production on all other leases in the unit. 


Oil and Gas Leases: Unit and Cooperative Agreements 


A unitized lease shall not be subject to automatic termination under section 31 
of the Mineral Leasing Act if there is a producing or pee well 
anywhere on the unit. 


M-86531 and M-36531 (Supp) are overruled. 
M-36629 si June 26, 1962 
To: Director, GeoLogrcan SURVEY. — 

We have boat asked to reconsider the Solicitor’ s Opinion M-36531 
of October 27, 1958, and the Supplement to that opinion, dated July 
20, 1959. It was held, inter alea, in that opmion that a lease which is. 
included in a unit agreement in which there 1s a producing well, but 
which is not within a participating area, 1s subject to automatic termi- 
nation under section 31 of the Mineral Leasing Act (30 U.S.C., sec. 
188) upon the failure of the lessee to pay the annual rental in advance. 

In M-36531 careful consideration was given to the question of. 
whether a unit plan makes one lease out of many for rental purposes. 
The answer reached was that it did not, and from this it was. 
concluded that the automatic termination provision applied to unitized 
leases outside a participating area. This analysis of the problem was. 
not, in our opinion, the proper one. There is no question that the 
rental requirements of unitized leases vary, depending upon whether 
or not they lie within a participating area. Each lessee remains re- 
sponsible for the payment of the rental on his own lease, and several 
leases do not become one for-rental purposes. However, this is not. 
the determinative question because the problem before us is not really 
a rental problem, but a production problem. | 

The closing sentence of section 31 provides that : 
* * * upon failure of a lessee to pay rental on or before the anniversary date of 
the lease, for any lease on which there is no well capable of producing oil or gas: 
in paying quantities, the lease shall automatically terminate by operation of: 
law *. * * 
The law is clear and certain. Unless there is on the leasehold a pro- 
ducible well, a lease on which required rental has not been paid in ad- 
vance terminates. ‘There is obviously no actual well on a unitized. 
lease outside a participating area. The question before us is, conse- 
quently, whether actual production on one part of a unit is construc- 
tive production everywhere on the unit, or in other words: does a unit: 
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: pla make one lease out of several leases. as far as . production is con-- 
cerned? 3 a 
The traditional view ‘of the Department has been that actual pro-. 

duction anywhere on a unit is constructive production everywhere on 
the unit. General Petroleum Corporation eé al., 59 I.D. 388 (1947); 

Seaboard Oil Company, 64 ID. 405 (1957). In the former case, con- 
cerning leases issued before 1946, it was stated, at page 389, that : 
‘Since the four leases in question were treated as producing leases for pur- 
poses of extension, it follows that the rental provided: for producing leases 
should be paid. They cannot reasonably be regarded as producing leases. for: 
- extension purposes and nonproducing for rental purposes.. 


The effect of the act of August 8, 1946 (60 Stat. 950), which amended 
the Mineral Leasing Act, was summarized 3 in the Beweaana case, at: 
page 411, as follows: 


All unitized leases were in effect decined: to be a single consolidated lease so: 

far as production was concerned. When the 1946 act was before the Congress for: 
consideration, the Department recommended the inclusion of a provision which- 
would ratify and expressly sanction the Department’s practice of extending 
- unitized leases. Congress adopted the Department’s proposal without change. 
* * * Tt ig indisputable therefore that the intent of section 17(b) was to- 
extend unitized noncompetitive leases on the theory that they are all, in effect, 
a Single consolidated lease so that production anywhere in the unit area will 
extend all the leases even though there is no actual production from or allocated 
to a particular lease and even though the land in a lease is not even deemed 
to be situated. on the known geologic structure of a producing field. 


The Department’s action in preparing the standard form of unit 
agreement (30 CFR sec. 226.12) was consistent with these holdings. 
Section 18 of the standard form states in subsection (a) that: 

* * * development and operation of lands subject to this agreement ae ae 
shall be deemed full performance of all obligations for development and opera- 


tion. with respect ‘to. each and. every part or separately owned tract subject: - 
to this agreement a 


Subsection (b) of section 18 is more explicit: 


Drilling and producing operations performed hereunder upon: any tract of - 
unitized lands will be accepted and deemed to be performed upon and for the 
benefit of each and every tract of unitized land * * *, 
In the Seaboard case the appellant’s lease was ‘unitized, but was not 
included in any participating area. With respect to. the regulations 
it was stated at page 412 of that case: | | 
. Under subsection ( b). the producing operations conducted in the Whistle 
_Creek unit area must be deemed to have beén conducted: on the appellants 
lease, thus investing it with the character of a producing lease. — 
It is evident that the Department. had prior to M-36531 give 

regarded a unit plan as one lease for purposes of production. The | 
practical, effect of M-36531 was to reverse existing departmental 
interpretation of the law, but the existing cases were not expressly 
overruled. The fact ee par eoues was inconsistent with the General 
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Poem and Sicboun cases was eee because the problem 
was regarded as a rental question. However, as we have pointed out, 
the true question is whether a unit plan makes several leases one 
lease for purposes of production. The existing cases of the Depart- 
ment, never overruled, say that that is the effect of a unit plan. 

Existing departmental interpretation. thus leads clearly to the con- — 
clusion. that the automatic termination. provision of section 31 does 
not apply to a unitized lease where there is a producible well any- 
where on the unit. It may possibly be suggested that this long- 
standing position of the Department was assumed prior to the enact- 
ment of the automatic termination provision in 1954, and that the 
departmental position must be modified in consequence. We see no 
merit to this argument. Nevertheless, it may be both helpful and 
interesting to consider this problem solely m light. of the present 
provisions of the Mineral Leasing Act. 

Section 17(j) of the Mineral Leasing Act (30 U.S. on sec. 226(j)), 

which is based on the former section 17 (b), is the statutory basis for 
unit plans... It provides that: 
The, Secretary is * * * authorized, in his discretion, with ve eonsent of the . 
holders of leases involved, to establish * * * producing [and] rental * * * 
requirements of such leases and to make such regulations with reference: to 
such leases, with like consent on the part of the lessees, in connection with 
the institution and operation of any such cooperative or unit plan as he may 
deem necessary or proper to secure the proper protection of the public interest. 
The Secretary’s authority to incorporate section 18(b), quoted above, 
in the standard unit agreement recelves additional support from this 
ou provision. 

The fourth paragraph of section 17 (j) of the Mineral Leasing re 
limits the Secretary’s discretionary power with respect to the es- | 
tablishment of rental requirements in one major respect. He may 

charge minimum royalty or discovery rental only on leases to which - 

_oil or gas is allocated, not on all the leases subject to a unit plan. 

There is no. comparable limitation imposed on his authority with . 
respect to the establishment of producing requirements. He is au- 
thorized to make actual production on one part of a unit constructive 
production everywhere on the unit. Thus section 18(b) of the stand- 
ard unit agreement is clearly consistent with the terms of the statute. 

Accordingly, upon reconsideration M-36531 and M-36531 (Supp.) 
are overruled. To uphold them would be to reverse the Departments 

traditional interpretation of the law relating to production on unit 
agreements. Grounds for such a reversal cannot be found in the per- 


tinent statutes and regulations which, on the contrary, support the 


traditional position adopted j in the General Pe trolewm and Seaboard 


cases. 
FRaw J. Barry, 


S ohiettor. 
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Indian. Tends: ‘Acquired Lands—Indian Lands: Descent and Distribution: | 
Generally | | | oe pew ae 
-& Land acquired for or on behalf of an Indian and made: subject to restrictions. | 
ae against alienation. without the approval of the Secretary: of. the Interior. or 
his authorized representative constitute, upon the Indian's. death, a. part of 
' his restricted estate subject to the Department's probate jurisdiction. - 


| Indian Lands: Descent and Distribution: Intestate. Succession—Indians 

Domestic Relations . Pr eSMe eee : 

- Tlegitimate Indian chilarett are permitted to sapnassnt their deceased fathera’ : 
and inherit in the estate of the father’ Ss: kindred because they were made the . 
_ legitimate issue of. their father a, section 5 of. the. act of pues 28, 1892. ga 
ne Stat. 795, 25U. 8. C. 371). | Layee. a | 


"APPEAL FROM AN EXAMINER oF INHERITANCE 


© Cinteace Colby hig appealed from. the Geeta dated if anuary 19, i oe 


me 1983, of an Examiner of Inheritance, denying his: petition for a i 
fs hearing i in: the matter of the estate of Harry Colby, deceased Makah ~~ 


one oat allottee. No, 69, whose estate is under the. supervision. of the > Western aoe 
See Washington Tndian Agency, Everett, Washington. » ; ws ae 
. . The heirs of Harry Colby were. determined by an Soe of in- ee 
— “heritanee. on November 25, 1952, to be a. son, Myron Colby, entitled = -*. 
to one-half of the estate, together with Clarence Colby, the appellant, ee. 
- and: Beverly Colby, grandchildren, each of whom-was found entitled — 


. to a one-fourth interest in the estate. The two- grandchildren were 
found by the. Examiner to be the children of Harry Colby’s prior de-  ~ 
3 ceased son, Martin Colby, by his wife,'Thelma Lisk Colby, later Bar- — 


. > tells.. It is the appellant’s apparent contention that’ this Department 


_ and the Examiner of Inheritance had no probate jurisdiction over the 
estate of Harry Colby, or, in. the alternative, that the determination of 


heirs. made by. the Examiner 3 is erroneous in that Moverly aut ee | | a 


: found entitled to.an interest-in'the estate. se 
- At the outset, the. appellant’s allegation. hae officials of this Depart: | 

ment lacked jurisdiction to deal with the assets. of Harry Colby’s-es- 

tate, ‘and. to, make o:determination of that decedent’s heirs, will be. 


cae “given, attention. - Appellant did not specify i in what respects he re-. 
i gards such jurisdiction as lacking. Under the act of June: 25, 1910, ae 


-660862—62—$1 a 
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as mended. 7 and: as pple by fis aouenuiantal probate cea, oe 
' tions on the subject,? Examiners of Inheritance are vested with au- 


7 : thority to consider wills and. to determine the heirs of Indians dying» ; 
possessed of trust or restricted property under the control of this De- 


partment. . Among this type of restricted property, over which this — 


| Department has probate jurisdiction, are lands held under restricted _ 
deeds, that is, property purchased with restricted funds under. deeds 
- containing restrictions against alienation without the approval-of a 
representative of this Department.* It is this latter class of property 
which appears to constitute. the greater portion of Harry Colby’s 
estate.. Consequently, no basis is presented. or perceived on which to 
question. the exer cise > of ai Examiner’ S pea obate ee enon m ‘the 
present case. * . 
is claim that ‘Beverly Colby'i is See. ‘entitled to an interest e &, 
in the present estate as the issue of the marriage. of Martin Colby, the — 


prior deceased son of Harry: Colby, and Thelma Colby Bartells, seems” “a? 
to be based upon the contention that. Beverly Colby. was born out of 


wedlock on J anuary 14, 1938, which was almost two years after the 7 


- final decree of divorce was entered: between Martin Colby and Thelma =o 
~ Colby. Moreover, to. support that. allegation appellant. submitted: ad 


| pen certified copy of fhe. divorce decree entered on April 11, 1931, as well : 
- aga statement by the Deputy County Clerk of Clallam County, Wash- - 


ington, that there ‘was. no recor ded marriage. between the parties ‘in a 


; - question after-1931. Of course, such circumstances do not preclude — 


the: possibility that these parties, although divorced by a state‘court . | 
decree, never theless may have continued or resumed their marital rela- 
- tionship: according to the. Indian tribal customs, before Thelma. Lisk _ 
“Colby entered into a paula with Chass de Bartells 1 in 1 the ae anne 
1935. as 
“Aside from: fiiethen conjectiite's as to ie shaxital lations eee Martin eee 


| Colby and Thelma Lisk Colby, nothing has been presented which 
would prompt the disturbance of the existing determination that Bev- 


erly Colby is the child of Martin Colby.” ‘Statements to the contrary | a 


by the appellant that he “has reason to believe and does. believe that 
said Beverly Colby i is entirely unrelated to Harry Colby,” and that for - 
a ‘period of time, not specified, Beverly Calby carried the name of Bar- 


136 Stat. 865, 25 U.S.C. secs. “872, 878. . 
295 CER, Part 15 (1958 ed.), formerly found in 25 CFR, Part 81 (i949 ed. ). ; 
- 8 The ‘departmental practice of determining the heirs of deceased Indians whose estates 
consisted of restricted purchased lands was specifically reaflirmed in departmental decision 
of January 24, 1923: (49 L. D. 414). ; 


S 2. maps Re a: ESTATE. OF ‘HARRY: COLBY ce “oe pans pT, 


ce une 29, I 962 


“a idle a are. reece coe impelling Roe plot! te tact, _ 


ae upon the remarriage of a woman, it frequently happens that her child. | = : 


.. by a previous marriage. becomes known i in a the omen by the: ‘laine. ee 
of the stepfather. dee a 
But in a number of a respects ie file on. the. breents mae oe ‘ 
: ter plainly records that, Beverly. Colby i is. the child of Martin: Colby. a 
_.. At the original hearing appellant himself made no objection to testi; 
te ~ mony that such was the relationship of the parties, and stated that he 
~~ had nothing further to say. The birth certificate of Beverly Colby . 


~ names. her father as Martin Colby. Moreover, the witnesses who ap- 


— : peared at the hearing held in 1939 on the estate of Martin Colby testi-- . ? 2 : 
fied that, such. decedent was survived by. two children, Clarence Colby, he ae 
- >. the appellant, and a daughter, Beverly Ann Colby, Accordingly, is ees 


ee 


| ‘ those two children were determined to be that decedent’s heirs by ders 
= partmental decisions, dated May 6, 1940. (16688-40). 2 gO alae cael 
Therefore, we reg gard: existing ‘finding gos that Beverly Colby 3 is. the _ 


- child of Martin Colby as final. On such a basis she was properly found i we 


to be one of his heirs, and also entitled to represent her father ‘as an 


= heir to the estate of Harry Colby. In this latter respect, section 5 of - : 


_ the.act of February 28, 1891,* ‘amending the provisions of the cae - ac. 


| : Allotment Act of ‘February 8, 18875 provides as follows: 


= “That for the ‘purpose. ‘of determining the descent of land to ‘the: heirs. of any 


| deceased Indian. under the provisions of the fifth section of said act, whenever 
- . any male. and female Indian shall have. co-habited. together as. husband. and wife eae * a 
- according to the custom and manner of Indian life the issue of. such co-habitation | 
' Shall be, for the purpose aforesaid, taken and . deemed to be the legitimate: issue ie 


tt, of the Indians so living together, and every ‘Indian child, otherwise illegitimate, _ a 


“¢ | shall for such purpose. be taken dnd deemed. to be. the eee issue. we the . 
= ‘father of such child: * ee (italics supplied.) 2 ae : = 


~~ These provisions of federal law. apply, vie than any 7 state. laws a 
descent on the subject. By such. federal statute an Indian child is 


made the legitimate i issue of his or her father, irrespective of: whether — oe 
- _.the child’s birth was ‘the result. of co-habitation between the child’s). 
father and mother according. to the Indian custom, or whether. the. 


oa child was otherwise illegitimate. Moreover, this Department hashere- — a 


_ tofore concluded that under this same statute: illegitimate children are nee 


7 permitted to represent, their deceased. fathers, « ‘ani to inherit i in ‘the : 


496 Stat. 795, 25 U.S.C. 871. a 
"524 Stat, 888, 25 U.S.C, B48. 
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ro estates of the father S kindred i in the same manner as those born.in law- = | 
ful wedlock.® : ‘ 
‘Therefore, pursuant to. nel authority delegated to the" ‘Solicitor by. | 


the Secretary of the Interior [sec, 210.2.2A(3) (a), Departmental _ 
Manual, 24 FR. 1348], the action of the Examiner of Inheritance, 
denying ( Clarence at S petition for rehearing, is affirmed, and tthe ® a 


Appeal is dismissed. Sat 
ae oven W. ones a 
Deputy Solicitor. 


"APPEAL OF FORD-FIELDING, IN CORPORATED 


SC Ge tate” Sees Pe 


“pea — Devided July 2, 1962 


“Tiles of Prastioe: ‘Appeals: Dismissal—Contiacts: Breach . 


| An appeal will be dismissed by the Board for lack of jurisdiction eiek _ | 
the eontractor’s claim. is based on’ breach of contract, involving expense. of. 
eoeeaains guioaenan litigation by third parties against contractor. 


BOARD OF CONTRACT APPEALS 


“Department Counsel has moved to dismiss this eindlys app anal ca 


_ the contracting ° officer’s decision dated - November 7, 1961, on ‘the - 


- ground that the claim for expense of collateral litigation j is one for — 
_ valleged breach of contract and, therefore, outside the jurisdiction. of 
-the Board. ‘No brief in Oppose to the motion pe been ie gn | 
. behalf of appellant. 
| “Under the terms of the: contract, which eidal: for the resur- 


7 facing of certain roads and the construction of an airstrip, in. the vicin- 


* ity of Glen Canyon Dam, Arizona,.the Government was to furnish — 
‘gravel deposits for excavation and use by the contractor i in the work, 7 


: ee ‘ Tnheritance Rights of Legitimate. hae Illegitimate Indian Children, 58 LD. 149, 157 | 
one (1942). “By the 1891: amendment to section 5 of the General’ Allotment Act, Congress | 
whe 4 declared | illegitimate children. to be, the legitimate issue of their fathers. From: this. dec- | 
oa laration it would seem that all of the rights of inheritance that go with being the. legitimate. 
issue’ of such fathers: were. thereby. conferred upon ‘the children. Congress. did not limit ~ 
_this right of, inheritance. by. declaring that they shouldbe permitted to inherit only. from 


the fathers. Statutes legitimatizing children should be: ‘liberally construed:..* * * It pee 
emnist,. therefore, “be: assumed that Congress realized that ‘by declaring such children. to be 


- the legitimate: issue of-their fathers it. was doing: more than declaring that they might be 
‘permitted to inherit from their natural fathers. - The: legislation must also be read with - 


~ the settled rule that when a person hag been. made the lawful issue of another’ he obtains — 
an inheritable. status and he may receive and transmit property from that other’ s° collateral 


; and lineal gerbes in the same manner as those born in ‘lawful’ wedlock. I? 
69 LD. ‘fe 8, 9 


od 
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These deposits, c or i borraw pits were designated on a ‘map described as ae 
2 Drawing No. 557-420-104. The contract ‘provided further: | 


gt ie If these gravel deposits are ‘deficient : in fines or binder, additional mate. : . a 


_ rial’ as ‘required, shall. be obtained from. borrow. areas on Government land as 
- designated by. the. contracting officer. * ee oe es 


ite The contract: was awarded Nove ster 8, 1956, in ‘the Goer amount ae ae 
“of $36,801. It included. Standard. Form 234 (March 1958)... As ae #3 
: ‘result. of unsuitable material in ‘the designated borrow. areas, the. 
- Government’ field. engineer, a as a representative of the contracting oe 
officer, instructed the contractor to .secure material from another” 


, : Iocation;. known as. Section. 14,. not. specified. on the contract drawing. 


Shortly after the contractor. began excavating | and. using gravel. from. af a | 
the new location, a suit for an injunction. to prevent further removal a. 


of gravel was ‘commenced. against the contractor by” certain mining 


ao claimants who asserted a placer mining claim as to the gravel deposits . - 
- in the new borrow area. The contractor retained. counsel and. de- . ie Ge: 
| fended. ‘the injunction. action, which is still. pending, awaiting the 
~~ outcome of. companion suits, one being an action brought by. the : 


a Government for condemnation of the land 3 in question. . 


~The mining claimants are’ also. maintaining an ‘action seeking’ ee 


: - judicial: review ‘of a decision of the Secretary of the Interior which 
affirmed a null and void finding as to the poe claim. apne: con- - 
tractor completed its contract on January 29, 1957. ie ae. | 
“Tt appears that the contracting officer’s reptesentative assumed aint 7 


| Section 14 had been acquired by the Government, whereas the ‘process’ tan es 
- of condémnation had apparently just begun. “The DeclarationofTak- 
_ ing i is said to have been. signed by. the Solicitor of the. Department of 
the Interior on’ J: anuary 14, 1957..The dates of the removal, by the = 
. contractor, of gravel from Section 14 are not clear from the record, ~ 2 ie 
but the ‘decision of the contracting officer’ indicates that both the 
removal. of the gravel. and the bringing. of the i inj junction. Ttigation —s 


a occurred or were initiated in the latter part of 1956. | 
.. The contractor submitted a claim i in April. 1957, oad again. in. 1958, s 
os in the amount: of. $515. 12, for expenses incurred in deferise‘of the in-- 


_ junction suit, but did not press it further until October 1961, because st 
the contracting officer requested that the claim be held in, abeyance = 
until the outcome of the pending collateral litigation. — ‘Theamountof 
; $515. 12 ineludes. $200. for attorney’ Ss. fees. incurred: but not paid, the eS 


- remainder being for expense. of travel, wages, Ee calls, ete, Ap: Re 
= Connection with the litigation. pote oe | 
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| Ec is generally accepted that where the requisite circumstances are 
7 present, breach of contract forms the basis of claims for recovery: of 
expense of collateral. litigation. - Hence, under the facts of this case, 
the Board has no jurisdiction,’ for it seems clear that the claim is for 
, alleged. breach of an implied obligation on the part of the. Govern- - 
— ment not-to negligently interfere with the contractor in the perform 
ance. ofhiscontract? | 
: Appellant's counsel has carved in ah Notion of £ Appeal herein, dsited 
December 5, 1961, that the “claim was incurred directly upon the 
. contract,” ‘rather than as a result of breach. We do not consider this | 
theory to be tenable. The Government cannot be. made liable for 
| litigation costs incurred by its contractor, as a contract obligation, in. 
the absence of express agreement. * The. contracting officer was em- 
powered by the contract to select other sources of gravel, hence his 
‘instructions to take gravel from. Section 14 could not: be construed as 
a change- order.> ~ In any case, expenses of litigation could not be - 
considered : as s natural and proximate, aes of 3 a . change: order.® 


CONCLUSION 


The appeal i is dismissed for lack of jurisdiction. 


| 'Taroness M. Durston , Acting Chairman. 


I CONCUR: 
Jonn J. ‘Hlyns, M ember. 
125 C.J.8. Damages. pec. 50-c (1941) : : “Where the natural and proximate consequence 


of a wrongful act has been to involve. plaintiff in litigation with others, there may, aS 2 © 
general rule, be a -Tecovery. in damages against the author of such act-of the. reasonable 


expenses incurred in such litigation, together with. compensation for. attorneys’ ‘fees, and 


such costs as may. have been awarded against. plaintiff ; but: such. expenses must be the 
natural and: proximate consequence of the injury complained of, and must have been -in- 
curred necessarily and in good faith, and: the amount. thereof must be reasonable, eed 


_. See also; Madison County. Construction Co..v. State of New York, 31i N. ¥.S. 2d 883 (1941), — 
where 2 contractor building a road for the. State. was sued by a land owner for trespass and 


an injunction, and the State was invited to take over the defense of the suit but failed to | 

do. so. The State was held to have breached the contract by setting out stakes for the. 

road on land it failed to acquire. | But see, Ramsey Vv. United States, 121.Ct. Cl, 427, 101 F.. 

Supp.. 858 (1951): * * * “Damages. remotely: or consequently. resulting from the breach 

_ are not allowed. Jn the instant ease, it could not be. reasonably foreseen by the Govern- 
— ment that. failure ‘to pay ‘the contract. price would: put the conporation in: bankruptcy.” 

> 2 Allied Contractors, Ine., IBCA-265 (May a0; L361), 68 LD. ‘145, 614 BCA par, 38047, 
38 Goy. Contr..par 348, 

8 Peter: Kiewit Sons’ Oo. v. United States, "138. Ct. CL 668, OTA-75, 151 F. Supp. 726, 731 

(1957 = 

18 vt United States a: Rice, B17 U. S. 61 (1942) ; ; Chouteaw ve ‘United States, 95 U. Ss. 61 

5 Cheney-Cherf . ae. Associates, IBCA-250 (June ‘to, 1962) 69 LD. 102. - OF. wew 


xs Construction Oo. ee ieee 4, “ayes 58-2 BCA par. 1860. 


i. ORn. 4, supra. 


ee ee: -% ae .. BROOKS AND ‘MIXON eo eee 


August Lh, 1962 | 
APPEAL OF BROOKS AND MIXON 


1] TBOA-277 Decided August Us 1962 
: ‘Rules of Practice: erect Generally | 


Where a request for reconsideration - is not persuasive of error by | the Board, 
the decision will be affirmed. — | a 
Rules. of. Practice: ‘Evidence 


Where a document on its face indicates ihe: epranne of an extension of time for _ 
performance of the contract, a. contrary interpretation by the Government 


will be disregarded by the Board. Even if the document is found to be * 


| ambiguous, the doctrine of contra, a would apply. 
“BOARD OF CONTRACT APPEALS 


‘The ‘Govement has timely requested weecheidavation: of ie 3 


... Board’s decision: of June 5,1962. The Board had granted anextension 
-.- of time in which a request for reconsideration might be submitted. by 
_ appellants, however. By letter of August. 38, 1962, appellants advised 7 
the Board that reconsideration would not: be sought. By memoran- 


| dum dated J uly 30, 1962, from Department Counsel to the Board, the 


oh rial supplemental, to its request. for reconsideration. ‘Hence, the only 7 ae 


Government has withdrawn. its request for an opportunity to filemate- 


matter now before the Board | 1S ‘the Government’s S request for recon- 2. 


sideration dated June 25, 1962. . . 
The basis for. the Goverancnte ef pequet for: eocgneideiation is ae 7 


ae ‘interpretation. by the Government. as to the intent of Directive. “gy 


2 west = 
. . ary. . 
Pa eth qitiatele Vee 
an ee a oe : 
fa A. brah a: 


dated October 12, 1959, and Amendment “A” thereto, dated Novem- 
ber 23, 1959. These documents which. were a part of the appeal fileg-- 
and. Hence part of the record, were issued by the contracting officer, 
extending the fall seeding and sodding period from October 16 to. 


October 31, 1959, and from October 381. to November 380, 1959, 
respectively. | . - 
_ The Government says that ae extensions were permissive ae | 


and that: had it suspended the seeding and sodding operations until 


the spring of 1960, as it had the power to do under the contract, instead 
of allowing the work to be completed in. the late fall of 1959, the con- 
tractor would have been: assessed haat damages for the time 
required. to perform | the work i in, 1960.: 7 : , 


3 7 Ws CONCUR: 
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, ‘The re import of Direstiye «gy and its amendment was the exten- 
-sion of the time in which a portion of the contract work was to be per- : 


formed. These documents on their face contain no other implication: 


‘Even if an atabiguity were involved, the doctrine of contra proferen-_ 
tem. would apply, requiring that the language be. construed 1 in i favor of ihe 8 


- party who did not draft the documents.” Fe ad Ok 


CONCLUSION 


es The motion foe reconsideration is s denied, anid the Board's Aecision. 
_ of June 5 1962, 1s S affirmed. | | 


Tomas M. ‘Donstow, M ember. 


ae 


‘ Pau. H. Ganrr, Cin a 
Joun J, Hynzs, or soe 
| W. DALTON LA RUE SR.., ET AL, 
A-29309 ‘ Decided August 14, 1962. 


| Private mxchanece: Public Interest | | 
. The. benefit to the public interest which must be. shown before a private ex~ 


- change may be approved is not limited to the interest of. the public in the 


management of grazing lands. Such an™ exchange may be approved if it 


ie is determined, on balance, that the publi¢ generally will be benefited through © 
the. acquisition of the selected land by the exchange applicant; ee land 


of equal valueis offered in exchange. 7 Faas 


_ Private Exchanges: Protests 


“Where a proposed private exchange ‘meets the statutory requirement of equal 


valiie between the offered and the selected land and it appears that the ex- 


change will be in the pupae interest, protests against the exchange are prop- 


erly dismissed. 


ee Private Exchanges: : Public Interest - 


“The fact that consummation of a private exchange may adversely affect the 
~ livestock operations of protestants who have enjoyed grazing privileges on | 
the selected land does not warrant a determination that: the. exchange isnot 


“in the pubic interest. 


4 Midland Constructors, Inc., IBCA-272 (October 2, 1960), 68 LD. 2 61-2 BCA. Pare - | 


- 81538, 3: Gov. Contr. Dar mene and cases oe: therein, 


a 


~ 


ee aa . 
nese we veg . 4 

7 7 bs a a 

eS Mea. eee ae 


ns 
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| a Private Exchanges ‘Generally: 


_ The Department’s policy statement of rebrand 14, 1961, which sate that ces 


a private exchange will be consummated except where it is shown.that acom- = | 

i 7 pelling reason exists for acquiring the offered lands to augment a. long range . 

. oe - Federal resource management program, is not to be read: as compelling the ie oe 

a Secretary to: ‘disapprove an exchange, absent a showing of compelling need. a | 

. f..°, bo-aequire ‘the offered lands, even though he determines in’ consideration of cg, 8 
| — e all circumstances of the case that the. enenee will be in a the public interest. me 


ie Private Exchanges: Protests 


ok protest by. an oil. and gas lessee against a proposed. private exchange is oS 
| ? roperly dismissed where the. exchange, if consummated, will reserve title — 


‘to. the oil. and: gas. deposits. in. the selected land’ covered by: the lease. in the eA 


: | United States for so pees as the oil and | gas lease-remains in force. ee ee 


APPEALS FROM THE BUREAU oF LAND MANAGEMENT 


one Ww. Dalton La Rue, Sr. and Juanita S. La Rue, Depaoli Beoihere: ahs 
aa ae Forrest L. Parmenter have filed.separate. appeale tothe Secretary = 
of the. Interior from. a decision by the Associate Director ofthe Bureau 
of Land Management. dated.October 23, 1961, affirming the dismissal 
: of their-separate protests against an. exchange of lands-applied for by © 
_ North American Aviation, Inc., pursuant.to section 8(b) of the Tay- —— 


- : lor Grazing Act,-as qunended. (48 U.S.C, 1958 ed., see. 815g (b))- 


‘The. exchange;. if consummated, sould vest in. North Koened 


ee Aviation, Inc., title to over 10,000 acres of land located: within the: 2g 
: boundaries of Carson City Grazing District. No. 3, Nevada, with ane, 
appraised value of $86,400, and. would vest in the United States title 
‘to more than 20,000-acres of land within the boundaries of Winnemuc-. _ 
OB. Grazing, District No. 2, , Nevada, with an appraised. valuation of 7 
Ain $90,100. ; coe 
The. applicant states hat i. needs the: ieceed fend to “consolidate a 
ae it with, its extensive private holdings in the area to enable it toestab- <> 
lish: A facility. ‘to carry out its development and test’ work-j im-connec- 
tion with rocket. power* plants and, rocket, engines and components. — 
and its extensive laboratory and research work.in.the field of fuels, =. 
| a chemicals, components, and instruments in’ connection -with. such ‘en- oa ey 
wines and that its:present facilities for this work aré approaching full oe 
- capacity. for utilization.. If .the selected land is. acquired, the land =: 
~ would be used i in connection with this and other operations of the com--. 
pany. The applicant: has purchased. mich of the privately owned land. © 2° 
| = the: area, of me coer land and hopes to. block Up its erent ack Le eae 


-660862—62-——2 
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i. Te area, through the een of eeohan pes SO that it. will be’ i er oes 


: position. to participate m the expanding Government programs with a as 


respect. to atomic re 2 , Space exploration, and missile and aircraft 7 
development. Mae eS ae 

_ Two of the protestants, the La, Rues and the Depasia. are ‘livestock 
operators in the area who have used portions of the selected land for- 
- many years in connection with their livestock operations. The third 
protestant has an oil and gas lease (Nevada 055732), issued pursuant 


_. to section 17 of the Mineral Leasing Act, as amended (30 U.S.GC:, 1958 © 


ed., sec. 226), effective as of Peplember, 1, 1960, covering a small, por- 


Hon of the selected area. | 
On November 2, 1960, he Reno, N evada, inna oiies found’ ae the » 


_ exchange’ would be in the public interest and ordered: publication = 


of notice of the proposed exchange, pursuant. to section 8(d) of the. oe 


ae Taylor Grazing Act, as amended (43 U.S.C., 1958 ed., sec: 815g(d)). 


aS a Thereafter the land office, in separate decisions, dismissed these and 
: ‘other protests which had been filed against the proposed. exchange. ook 


In dismissing the La Rue -protest, the manager, on January 26, - age 


“196k, pointed out’ that the Taylor Grazing Act isa multiple:purpose — 


aes act and that. termination of grazing privileges granted under the act 


“is not: inconsistent with purposes of the ‘act; that the fact that con-— 


: , - summation of a private. exchange may adversely affect the livestock 19 ee, 
. operations of a protestant who has enjoyed grazing privileges: on the. a ee 
. selected lands does not warrant.a determination that the exchange i Ia, 


- not in the public inter est ; that because of the-acquisition of most of the | 
an 2 privately owned lands i in the selected area by the applicant for indus - 


: _ trial purposes, the grazing value of the public lands intersper sed. 
among: its private holdings has been. reduced to a point where’ reten= 


~.. tion of the public lands in public ownership for grazing. management 


. ig becoming impracticable; that the offered lands are in a location © 

~ where’ grazing is and will continue to be the principal Jand use for 
many years; and that acquisition of the offered lands will facilitate ad- .- 
- judication and management of that area. The manager also stated __ 
that. consummation of the exchange would be in the public interest 
because of the vital significance of the applicant’s operations in the ~ 
space program of the Government, and he noted that consummation 
of the exchange, which is considered to be an integral part of North 
American’s land acquisition in the area, would bring to the State ‘of | 
Nevada and the Reno-Sparks area new payrolls, new‘ sources of tax. 


— 


—_— one. ys “W. DALTON LA RUE, SR. ET aoe re 5 ie 


a August. 1}, L962 


ae revenue, and: new. ‘pusindss- which would benefit both the Sie and ce 


- ; local areas. Finally, the manager stated that: the La Rues had sub- 


mitted nothing in support of their. allegation that the. value of the et 
offered land is not equal to that of the selected land. | ee 
The. cai dismissed ei es of. the: Depaolis on: ‘the § same 

| grounds. ~ toe 
The protest: of Parmenter was eded langely. on. is Peter that 


~ the United. States must. retain the mineral interest in the land covered . 


- by his oi] and gas lease i in order to protect the lessee. The manager 


“stated that on the basis of reports from the Geological Survey and from a 


- examinations. conducted. by Bureau of Land Management, personnel 
the lands embraced in’ the. Parmenter lease, to the extent that they 


| _ ineluded land selected under the private exchange application, had 
been found to be without. value for. minerals and that the patent, a 


7 : issued. to North American as the result. of its exchange application —. = 


would reserve to the United States the oil and. gas rights, subject to i : 


_. .the terms of the oil ‘and gas lease, for so long as that leaseremains in ~~ 
force. He found that Parmenter had not shown that the approval “: 
sor the exchange would be adverse to: his: interest, and dismissed the vo 

fi protest. - - 


In considering the appeals wiih the Srctestante Boe from the dé: - Tae 


oe cisions of the manager, the Associate Director found that acquisition a. 


of the offered land would be beneficial to the proper and effective man- ae 
oe agement of the. grazing resources in the Bureau’s land. management. | 


ae program in the area; that, , notwithstanding the fact that the exchange ~ 2, 


would have a. substantially adverse effect on the La. Rue’ operations — a 


and would affect the Depaoli operations. adversely to a lesser extent, : 


| ~ nevertheless the benefits accruing to the public interest in: facilitating ' ao 
a administration. of Winnemucca Grazing District No. 2 outweighed theses. 
_ disruption of private livestock operations occasioned by. the loss of = 


the use of the selected land by those: livestock operators. The Asso- 
- ciate Director held that the manager had. erred in: his decisions to the. 
extent that he implied . or ruled that the. proposed use of the selected.” 


“ih land by the exchange applicant i in furtherance of ‘space. and. missile : 


programs of the Government is a persuasive factor i m determining 
- whether’ the proposed exchange i is in the public interest and i m accord 
se with the provisions of the Taylor Grazing Act. He stated: | 


- Consideration of the public ‘interest in a land. exchange under the Taylor Graz i 


: ing Act involve matters related to conservation of Federal resources, i.e, ‘whether . ee 
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. the exchange will facilitate the administration of fe: public lands, e.g. neonions a 
~ the: interests> of conservation: or ‘range management. ~The decisions: appealed a 


A from are. therefore modified to. eliminate any. reference to. any. so-called: national. 
: defense justification for. the. exchange, this being extraneous to the issue. of. the Be 
public interest in the exchange, 


1a Be He found. that. the land ie had: conecly. held tab Ww. Dalton - ; 


La Rue, Sr., as owner of authorized range improvements upon the | 
selected land, is‘ entitled. to. reimbursement for them but that the _ 


oo’ grazing ‘users. are not. entitled to compensation: as the result. of their — 


loss. of grazing use of the selected.land or the effect of such loss’ upon : | 


Le their livestock operations, since the: granting of permits for: grazing 2 os 


2 7 privileges i in the selected land did not create any rights in the grantees _ “4 


_° for which they may be compensated. upon. consummation of an ex- 
change. He held, further, that it was proper to dismiss the Parmenter - 


protest, since the granting of the selected land to the applicant subject : : - _ 


~ to the: outstanding 4 oil and. gas lease. would not alter the. nents of 
Parmenter.. °° 

‘Finally, he held ie the proediives followed by ihe land office 1 in 

processing the exchange application and in considering the protests 
were correct and that a protestant against a private exchange is not 
entitled as a matter of legal right to a hearing on matters relating to 
the allowance of the application. ‘He stated: . - 

The. controlling: issie in this matter is “the public interest’ in effecting. the ex- 
change. The record which has been assembled in the matter is: extensive and - 
complete, and it does not appear . that any. additional ‘relevant facts could be 
brought. out in a hearing. It does not appear anal a public interest would be 
served by. a hearing in the matter. 

On appeal to the Secretary the ata for a, maple ne 1s 
| repeated and the contention made that the exchange will not facilitate : 
the administration of the public domain. | 
Pe iE agree: with the decisions below insofar as Diey held that a, Get | 

is. not: required i in this matter and. that. no useful purpose would be 
~ -gerved by such a hearing.: UM. @. Steele et-al. v. Ruby Rector Kirby, 
60 LD. 389, 394 (1950) ; H orace D Stewart. et as. Ve astern. Oregon 


“1The ‘yvecord igaleutes that for some “time the ‘Hivestock oie anal North Araeriean® 


have been. negotiating’ to’ effect ‘a settlement of. their. differences. In its answer to’ the: . a 


-Depaoli — appeal to the Director, North American stated. that an arrangement had: 


peen ‘tentatively. reached. between them. and that when that arrangement. was. finally exe- 


- guted the Depaoli-appeal would. be withdrawn. These negotiations, as well £8 negotiations: _ 
. with the La Rues,. apparently. haye not come ‘to fruition. On May 28, 1962, North Amer- 


~~ dean. submitted an affidavit by one of its officers which it requested be added to-the record. 


‘North American, while ‘not. conceding any legal obligation in that respect, stated. that it 
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: Lond Co, ora ID. 95, i100 (1940). . ‘The ‘facts necessary to make x ee ee | 


7 determination as to. whether the. exchange should be consummated. are. 


hee ow DALTON: LA RUB) SR: ‘ED ALD pee ee: eee 


contained in. the present: record. The difficulty. comes in weighing « ene’ 
set of facts: against. another to determine the ultimate question whether ae soe 
the “proposed exchange i isin. the. public. interest. within. the meaning aie 


. ‘of section. 8(b) of the Taylor Graging Act 8 as amended. by, the act ve or 
Tune 26, 1936 (49 Stat. 1976). foe. a 
Section 8(b). provides: ey pe, o. . — 

| . When ‘public interests will- be penented. thereby. thé ‘Secretary J ig cing ria 
to accept on. behalf of the United States title to any privately owned lands. within. 


| or without the ‘boundaries. of : a. gY aging: ‘district, and. in exchange therefor to 
am issue patent. for not to exceed an equal value of surveyed grazing district, land 


or of unreserved surveyed public land in the same State or within 4 distance | a 
of not. more than fifty miles ‘within the adjoining State nearest. the base lands. 3 ae 


Laying asidé for the moment the Parmenter appeal, reduced to its 
simplest terms, the case. ‘comes down to this: North. American needs. 
a large compact tract of land in a remote area in order to carry on 
its program of testing and development i In fields i In which thé Federal 
Government and the publi¢ generally have an interest. It has selected 
an area in Nevada which it believes will meet its needs. It has ac- , 
~ quired practically all of the privately owned lands in that-area and 
hopes to- acquire the interspersed public lands by means of this 
exchange. It has offered in exchange for the public lands in’ the 
7 vicinity of its recently acquired holdings, lands of comparable value 
In another grazing © district. If the” exchange is consummated, 


had: offered to pay the La Rues for ttie whole interest in their entire ranch; its:fair and 
reasonable value to ba determined by an impartial appraiser, and that it was still willing 
to abide by that offer. ‘AS an alternative, North American indicated ity willingness ‘to. pay 
the livestock: operators the fair and reasonable value of ‘their grazing ‘privileges. which. 
would be lost if the exchange were consummated, also to, be determined by an impartial’. 
appraiser. If a mutual agreement could not be reached om such an appraiser North Amer- © 
ican was agreeable to having such appraiser. appointed. by. the Secretary of the Interior, 
Following the receipt: of the ‘affidavit, the. Solicitor of: this Department informed the. live- 
stock’ operators. that a decision on the pending appeals ‘would be postponed for‘a reasonable _ 


“- time to-allow them to. ‘consider the: proposal made by North American. - In ‘response; ‘the 


“La Rues,. on J uly 16, 1962, stated that they’ are protesting the. exchange. because 1f it is 
approved their. ranch will be destroyed ‘and that they. are not interested in 2. cash sale of” 
‘their: ranch, Monte Cristo, as a settlement. . What- they -want is a comparable ranch in: the. 


_ game general area. They stated. that compensation for: lost grazing privileges on HYederal on ; 
‘land does not compensate for the loss of function of their-deeded@ land, which has been. = 


developed ° ais ° 2. headquarters for their: eattle operation. ‘They find: Similarly inadequate a 
the offer to pay the. appraised value of the entire. ranch. They . requested that North 

- American be: given an. additional period of time to: ‘éonsider. whether: it’ would: join in a 
. final. effort to settle their. differences in. direct: negotiations and: without pre-conditions. 


By letter dated July 28, 1962, the Department was informed by N orth ‘American that: - 


f further atect: negotiations with the La Rues would be hag patie: rc . 


ie : 
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a poy ther appellants =e have oe using the public one in . the: 
| Vioinity of their private holdings will no longer be permitted todo = 


‘Because of the location and extent of the Federal] lands heretofore 


af ntilized by the La: Rues, this exchange will probably curtail their 
a operations. The Depaolis will be hurt toa lesserextent. ee 
It-is the contention of the livestock operators that the Taylor: Graz ao 


4 _ ng Act was passed to stabilize the livestock industry, not to destroy ee 
it, and that:since the Taylor Grazing Act was passed to benefit the 


Faience industry and to conserve the public domain upon. which. ; 
‘that industry depends section. 8(b) may not be used as a vehicle for — 


disposing of such land to a private company for industrial uses, par- 


| fs ‘ticularly when. the proposed exchange would force livestock operators | : - 
out of business or materially reduce their. operations, and when the © 7 
-Jand which the Government would acquire in the proposed exchange — 


go ‘will not benefit the Government in its over-all management of grazing. 


In other words they assert that the: “oublic. interests” mentioned an, 7 
- section 8 (b). are the interests of the public in the management of graz- 
5 oh oe 8 ing lands and that even on the more narrow construction of that term. 
applied by the Associate Director it cannot be shown that a benefit. 
- will accrue to the Government by accepting title to ene offered lands oe 


im exchange for the selected Jands. 


TI am of the opinion that the benefit to the a ines nich hy 


- eA - the-criterion. of the statute, need not be related exclusively to con- 
servation of Federal. grazing resources nor need: it. be shown that a 


or _ proposed exchange will promote range management. In my opinion © : 
the construction placed on section 8(b) by the manager of the Reno |. 


a land office is the proper one. As he pointed out, the-Taylor Grazing — a 


Act isa multiple purpose act and while its chief immediate purpose 
was to stop injury to the public domain by unregulated grazing and — 


a to. promote the stabilization of the livestock industry, section 1 pe the s 


act authorizes the Secretary of the Interior to éstablish grazing dis- 


nt tricts in order to Promote the highest use of. the public domain “pend- finn ot 


- ing its final disposal.” Section 3 authorizes the Secretary to issue 
7 permits to graze livestock on such grazing districts but. provides that. — 


: . thé issuance of such permits shall not create any right, title, interest, 
Or estate: in or to the lands. Section 7,'as. eaended by the act. of _ 
June 26, 1936, authorizes the Secretary to examine and classify lands ~ 


within grazing districts and to open such of those lands as he finds © 
a to be more valuable or suitable for other od than grazing or | 
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x. proper for ace in satisfaction of Gatétanding rights t is ape 8 
. » tion under applicable public land laws, after reasonable notice*has © 
. been given to grazing permittees. Section 14-of the act: (48 U.S.C., - 
~ 1958 ad. sec. 1171) authorizes the Secretary to order into.market and BS wit og? & 
sell at public auction isolated or disconnected. tracts. of the public ae ad 
domain and- ‘tracts: which are mountainous . and too ‘Tough for he 
- cultivation. | 3 | 3 ; 


_Thus nothing i in “the. Sther section’: of the act eee that piWale. 


ae ‘interests 1 may not-acquire public land being used for ae a 7 - 


2 to the. detriment of those licensed to use the:land. oe 
- Section 8 itself sets up different standards for. ne acceptance of Pee, 
- gifts and the making of exchanges. “Only. when acquisition of the of- 


fered land will promote the purposes of a grazing district or facilitate 


--. administration of the public lands may a gift of land be accepted. 
_- Neither the test for gifts nor the “public interests” test need be applied = 

_  when- States apply ‘to exchange, lands.” o fe Solicitor’ S Opinion, ee 

. M-86178,61 LD. 270 (1954). me a. 

~~ Té is true that a former ates of tis Dejiartment peer eo oa 


: eon shortly. after the. passage of the act that section 8 authorized . 


and -directed acceptance. of gifts and land exchanges. only when the Bie a 
on proposed g gifts or exchanges will benefit. the public interests. which are 


-_ enunciated in the Taylor Grazing. Act and are served thereby (55 LD. 


| - 9 (1934) ys “However, at that time the provision for’ private exchanges fos. 


= ‘was part. of the same sentence providing: for acceptance of gifts and» Pa. 


the sentence commenced with the-clause “where such action will pro? 
aa, mote the purposes of the [grazing] district or facilitate its administra- ae 
+ tion.” It is possible that the Solicitor misread this clause as applying ig ee 


7 also to private exchanges. In any event, since the complete revision 
of the section by the 1936 act to set out the provisions for gifts and. aha 
: private | exchanges in separate paragraphs, ( a) and (b), ‘it “ dogs’ not 


. __. appear that. fe Department has held that the “public interests” which = 
- . smnust.be. benstited: by a es exchange must be entirely: those related ie) she 


= to grazing.? | a 
_ Although. iti is probable that most exchanges propésed Sar seetion - 


5 Part < of a. livestock pears for. land that does not.. 


oe : 8 (b) have been by parties who did not propose to put the selected lands — ay. 


: : = industrial ‘uses and that, in most cases, the interest of the general —_ af 


2 It is. a significant that section 8(b) expressly. quthoriee the Secretary e: exchange ‘ ‘sur- -. : 
sexed: grazing district land” ‘for privately owned land outside a grazing district. . This is ° 


specific authorization for transferring into. ‘private ownership: pubic. land ‘which’ forms i. Sie 
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| - public. has not been materially involved ¢ one. way or another, asverthé- - Oe 
Jess the genéral public interest has i in some instances been the standard 


niga to deterinine whether the exchange should be. consummated, = 
: Thus i in Horace D. Stewart et al. y.  Lastern oe Land Company, | 
- supra, the Department said: a2 


“This application for exchange vi was: Dane and) is s being considered under ection 


G 80) of the Taylor Grazing Act of June 28, 1934, supra, as amended, and that, 


7 section provides that exchanges of this type may be consummated “when public 


.. interests will ‘be: benefited thereby. 38: Ty considering’ the possible’ ‘benefit to the... ‘ 


... publie: interest, individual: Cases | ‘of hardship Or. dissatisfaction alone eannot be © 


~ allowed ‘to sway the Department. in reaching..a: decision... To: hold otherwise — 


: ‘ would prevent . the. consummation. of..most. exchangés. not: made: mandatory by | 
statute. Only in cases where ‘such ‘hardship is likely. to be. sO widespread Mata. ge 
. large Section of the public will be adversely affected would the Department be ia 


warranted i in taking. cognizance thereof. ae 
ge Pe a. ee ae gee re ae = ee oe te ore a 
. Since the filing: of the motion for’ rehearing, the Departnient has been’ inform- . 
ally advised of a proposal by the attorney for the moving: parties thatthe exchange 


be rejected insofar as protests have been filed and approved-as tothe remainder. a . 


It is apparent that this suggestion cannot be made.a basis for final disposal of 
the case. As has’ been pointed out above, the test of an exchange under section 
8 (b): is whether its consummation will be in the ‘public interest and not whether - 
it. is objected to ‘by some individual or group of: individuals. If it were to be. 
otherwise, and a protest by someone. who has: been accustomed to using :the land | 
selected by. the exchange applicant could serve to block the exchange to the ex-. 
tent that he was interested in the selected lands, it would mean that the require- 
ment of the statute that exchanges should be considered in the light of public . 
interest would be set aside, and instead consideration of private interests ou ive 
become paramount. 3 : ae 
The Department considers: itself bound £0 administer the. public Yands in the 
interests of all of the people, asa whole, and in such manner as will result in the 
greatest public benefit. 


In Elbert 0. Jensen, 60. I. D. 281 (1948), the Department ‘ued ; 
_ as too narrow. a construction placed.on: section. 8 (b) by the Director of — 
the Bureau of Land Management. The reason: assigned by- the. 
Director for re] jecting an exchange application was that as.the selected 
‘land would be taken out of a grazing district and the offered: land: 
could not be. placed within the district (being in a national forest), the’ 

resulting reduction in the: acreage of the grazing district would not be 


ee beneficial to the. “public interests. on - The Department. said :. 


Section S(b),. however,. does not impose any such limitation. as. that ‘adopted by 


the Director of. the Bureau of. Land Management with respect. to: the. nature of. 


> the “public interests” to be benefited. by the exchanges authorized in that: Section. | 
. .+ The ee interests” mention in | section ator of the Taylor Grazing Act. may 
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encompass interests sutside: ‘the particular. grazing district Aaubived in iis 
exchange. The prospect of improving the administration of a. national forest. : 

- might, for example, warrant a finding that the “public interests will be. bene- 
‘fited” by an exchange under section 8 (b) of public land within a grazing district 
for privately owned land within the boundaries of the national forest. . 


In Willis N. Farlow et al., 62 L.D, 209 (1955), the. Department said: 


It has. long been the policy of the Department, in determining whether to 
allow a private exchange, to consider not only whether acquisition of the offered 
land would be in the public interest, but 'to determine whether disposal.of the 
selected lands would outweigh the advantages which might aecrue from. such 
acquisition.. Thus, it has been said, “Although a proposed exchange may include 
some elements of advantage to the. public, other. elements present in the exchange. 

may strike a balance which is unfavorable to the public interests. The Depart- 
ment must weigh all factors and look to the final balance.” 9 ‘David B. Morgan, 

A-24365 (July 23, 1946). ‘Thus, applying this principle in determining whether 
a proposed private: exchange. is in the public interest, it was held that although 


_ _ the acquisition of the land offered, without consideration of other aspects. of: the. | 


' situation, would clearly. be_ in the . public. interest, nevertheless the exchange 
_ would not be in the public interest. ‘where the Selected land was more Suitable 
for ‘disposition under’ the Small Tract Act) (43. USS. C.. 1952 ed., sec. 682a), and 


the exchange. application was ‘rejected: * * '* Likewise on several oceasions 


' where allowance of. a private exchange would seriously disrupt administration. 
of a grazing district or. of public grazing lands, the exchange has been rejected. 


‘Thus while the Department has rejected applications on the eround _ 


that the advantage to be gained by the acquisition of the offered land 
is outweighed by the adverse effect which the disposal of the selected | 
land would have on the public generally and livestock operators, usirig 
~ the selected land particularly, nothing in the statutory. provision pre- 
vents the Department from looking at. the advantages to be gained — 
by the public generally by the Seen of selected land‘ in exchange 
— forland of comparable value. — | 
The fact here is that North American proposes. to use ibe aii 
land: for purposes which, it is hoped, will benefit the Federal Govern- 
ment and.the general public. The fact also ‘is that it has acquired 
privately owned land in the area of the selected land and taken that 
land out of the category of base land upon which grazing privileges 
‘may be issued by refusing to lease its newly acquired land to livestock 
operators. Thus, as the manager stated, the importance of. grazing 
in the selected area has been reduced. This i 1s so whether or not the 
exchange is approved. 3 ; 
“Therefore, taking into: account all of the factors sdiioinding: the 
‘proposed. excharige, rT am of the opinion. that, even if there were no 


660862623 | 
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advantage é acquisition . of nie offered land, this exchange is hn 
‘the contemplation of the statutory provision and that the Secretary 

_ of the Interior may, in the exercise of the discretion vested in him by — 
section 8(b) of the Taylor Grazing Act, properly find that the ex- 
_ change isin the public interest. | 
_ There remains for consideration only the: question of how ihe pro- 
posed exchange comports with the land conservation policy approved 
by the Secretary on February 14, 1961. That dice which i ds cur-— 
‘ rently in effect, states in part: i. & | _— 
Private exchanges will not be entertained: or consummated sean where it is 
shown that there are compelling reasons to acquire the offered lands to: augment 

. long-range Federal Resource Management programs, a ae 
i Under that. new policy, absent a showing that there are > compelling 
reasons for the acquisition of the offered land to augment long-range 
Federal] ‘resource management programs, private exchange applica- _ 
tions have been rejected. Bella Drengson, A-28564 (September 27, _ 
1961); Palomas Ranch, A-28166 (August 16, 1961). | 
. It appears in this case that acquisition of the offered lands would 
block out holdings of public lands and would facilitate the adminis- 
tration and management of thearea for grazing purposes. This is 
clearly beneficial to the. public interest but whether a compelling 
. reason exists, in terms of the policy statement, for acquiring the 

offered lands may be subject to debate. However, the policy state- 
ment is intended to lay down guidelines and principles for governing — 
_ - actions by subordinate officials of the: Department. It is.not intended 

to be a straitjacket tying the hands of-the Secretary and preventing 
him from approving an exchange that he finds, upon consideration of 
all pertinent factors, to be in the public interest. 

Such is the case here. The material before me establishes without 


much question that consummation of the. proposed exchange would 


be in the public interest. Therefore, the dismissal of the protests of 
— W. Dalton La Rue, Sr., and J uanita ish La Rue and. of the Depaoli 
Brothers is affirmed. : 
The. Parmenter areal is aaies wert While the » Department 
understands Parmenter’s concern that once a patent to the exchange 
applicant is issued he will not ‘be entitled to an extension of his lease: 
and other benefits which may flow from the lease, that concern is 
| groundless. Any patent issued to North American covering the land 


- Included. in the Parmenter lease will. except the oil and gas deposits — 


. from. a Brant, for. sO > Jong as his lease. remains in force. Title to” 
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7 such deposits will vest in the exehange applicant ae upon. termina- 


tion of the Parmenter lease. Solicitor’s Opinion. M-36254, 61 I. D. 
459 (1954). The i issuance of such a patent will not preclude any eX: 


tension of-his lease to which Parmenter may be.entitled. . Solicitor’ s | 


| Opinion M-36254. (Supp. ), 62 1.D. 177 (1955). | 
Accordingly, it was proper to dismiss the Parmenter protest. oe 
_ Therefore, for the reasons outlined above, the. decision of. the As- 
sociate Director, Bureau of Land Management, 1S affirmed. _ : 


-Srewarr L. ess | 
Secretary of the I nterio?. : 
| Rae & “MELVIN A. BROWN | 
7 A-28028 a : | Decided August $1, 1962 
ou and Gas Teas Acreage Limitations —Regulations: validity. 


‘The regulation calling for the. rejection of oil and’ gas lease offers where the 
- .acreage in those offers, when added to the acreage in outstanding leases 


and pending lease offers of the offerors, would. exceed the maximum.acreage 


| limitation on leases set forth in the Mineral Leasing Act is designed. to insure - 


- the proper. administration of the act and is well within the authority of ne _ 


Secretary of the Interior as the administrator of that ae 


il and Gas Leases: Acreage Limitations — 


In computing au, offeror’s chargeable acreage, ie is proper tp include ail his : 
OS gatesca! offers, even though such offers may not have received top priority, | 
~ in. ei i of simultaneously filed offers already held. | 


"APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


| “Melvin A. Brown has appealed. to the Secretary of the ie 
| from a, decision by the Appeals Officer, Bureau of Land Management, — 
dated March 14, 1961, affirming the: rejection by the manager of the 
- Cheyenne, Wyoming Jand office, on August 15, 1960, of four oil and 
gas lease offers for land. i in Wyoming, filed by Brown on May 23, 1960, 
‘pursuant to section 17 of the Mineral Leasing Act, as amended: (30 
U.S.C., 1958 ed., sec. 226).* The offers were ineioctad. because they, — 
- >with other offers simultaneously filed on May: 23, 1960, caused Brown's s | 
' .1i7he terms GE the. Mineral- ‘Leasing cee were substantially chanel by the. ‘Mineral 


- Leasing Act Revision of 1960 (74 Stat. 781). - However, all references to the act in this . 
on will he to ae poner thereof in effect prior to that revision. — . ~ 
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| acreage account to exceed 46, 080: acres ss land i m. Wyoming under lease 
or lease offer. 483 CFR, 1960 Stip. ., 192. 3(e) (ye | 
Brown points to the : acreage limitation « on. leases imposed by section 
QT of the act (30 U.S.C., 1958 ed., sec. 184) > and challenges the au- 
thority of the Secretary under that provision to promulgate a regula- 
tion which requires the rej jection of o fiers where the acreage in those 


offers, together with the. acreage in outstanding leases held by the ap- 


plicant and the acreage in pending offers previously filed by the same | 
_ applicant, exceeds the maximum acreage permitted by the statute to be 
held under lease by any one applicant in a particular State. He 


contends further, without conceding the validity of the regulation, — 


that because some of his offers which were pending on May 23, 1960, 
had not drawn top priority in drawings previously held those penditig 
offers should not be considered in determining whether the offers 
| simultaneously filed on May 23, 1960, including the four offers in- 
volved in this appeal, caused he acreage account to exceed the maxi- 


“ey 2 mum. allowable in leases and lease offers. 


As to Brown’s first. contention, section 32 of the act + ( 30 16g S. C., 1958 

ed., ‘sec, 189) authorizes the Secretary to prescribe~ necessary. and 
proper rules and regulations and to do any and all things necessary to 
carry out and accomplish the purposes of the act. The. Department, 
determined many years: ago that in the interest of expediency j in the . 
administration of the act and to discourage the filing of offers for, 
leases which the Department is prohibited by section 27 from issuing 

the limitation imposed by the statute on acreage held under lease 
- should be applied administratively to. the acreage included in offers 


for such leases. W.D. Clack, Walter Butler Slagle, A-24517 (Decem- 


ber 12, 1947); John H. Die et dl., 60 I.D. 166 (1948), On Reconsider-— 
ation, A-24483 (ane 8, a Albert c. Massa e¢ le 62 oe on | 
(1955). : 

| ‘Alghou ah the. Devariaccts muti J anuary 1959. (Circular 2009; - 
24. F.R. 281), accorded offerors a period of 30 days within vee to re- 
Dae agen holding or comecolling leasés or. interests in leases: only, or applications 


or offers for leases only, or both leases. or interest in leases and applications or offers, 
below the acreage limitation provided in this section, files an application or offer, or a . 


_* group of applications or offers (filed simultaneously), which causes him: to exceed the | 


' acreage limitation, the application or offer, on group of applies Hons or. offers, canine the 
excess holding, will be rejected in its entirety.” 


8k *® * No person, association, or corporation, eden: as. Hebel aioviied: shall ‘alka 
“or hold at one time oil or gas leases exceeding in the ageregate’ Foes thousand. an 


eighty acres granted hereunder.in any. one State * wR. | 
On September 2,.1960, the limitation was raised ‘to 246, 080 acres aS the Mineral oar 
Act Revision of 1960 (30 U. S. Cc 1958 ed,, Supp. ILI, ante): . 
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7 dacs their holdings ; in leases and. lease offers upon a sderainatiel 
that they held excess acreage without losing priority of filing dates 
(43.-CFR 192.3(c); Albert C. Massa et al., 68 LD. 279 (1956), and 
John H. Anderson, T. K. and Evelyn H. Sterling, 67 LD. 209 (1960) )s 
this was entirely a matter of administrative discretion. 

When it became evident that the granting of an opportunity.to an 
offeror to reduce his holdings within a given time led to abuses of the 
privilege by some offerors and caused confusion and unnecessary | 
delays m the processing of offers, the grace period was eliminated. . 

The regulation now in effect does not change in any way the long- 
standing practice of the Department in refusing to recognize offers 
filed by applicants who already have under lease or lease offer the 

maximum acreage permitted. It is a means of according fair treat- 
ment to all applicants and insuring that the provisions of section 27 © 
will not be violated. If no limitation were imposed on the acreage 

that could be included in. offers, any person could file for far more 
acreage than he could receive in leases and then pick and. choose what. 
acreage he wanted as his offers were reached. for processing. This: — 
would enable him to tie-up vast acreages of land which he could not 
possibly hold in leases and to bargain, for a price, with junior offerors _ 
anxious to lease some of the acreage tied up by him. Speculation 2 
would be promoted, without any benefit to the public interest in pro-— 
- moting the development of public land. In addition, a staggering 
administrative burden would be cast upon the Bureau in having to 
accept, record, and act upon countless offers-which were filed with full 


knowledge at only. a portion of them could eventuate into leases. 


In view of these considerations I have no doubt that the regulation 
— attacked by the. appellant. j is a reasonable regulation, well within the 
authority of the Secretary 1 in the administration of the act. oe 4 
Brown’s second major contention is that even if the Sai be isto. 
be followed and offers charged, only those offers which have. first 
| priority s should be charged.. “He contends that because certain of his 
offers did not draw top priority in previous drawings they are not 
chargeable to his acreage account. The answer is that he is still main-— 
taining those offers and cannot at the same time urge that they be 
i disregarded. ‘Those offers are, in effect, junior offers which may 
Tipen into leases should the offers which drew higher priority, for 
‘some reason, not qualify. As the Depertonaet said in vthe Clack, 
7 Slagle case, supra 7 
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That some of Slagle S various outstanding applications were junior ae those 
filed by others for the same tracts is urged. as ‘a reason for excluding these junior 
applications - from. consideration in the acreage computation. - The remoteness 
of Slagle’s chance: to obtain a lease -under such’ applications does not warrant | 
/ their. disregard.. ‘Slagle filed and knowingly maintained such applications pre- 
sumably because he believed they had value to him. He cannot press his applica- 
tions on the one hand and deny their effectiveness and value on the other. If he 
had truly considered: ‘such applications of no avail, relief was 3 Always Teadily 
available to him through their voluntary withdrawal. i 

“Tn his argument Brown speaks of his offers which were drawn No. 2 
and No. 8 in drawings held prior to May 23, 1960, as “unsuccessful” 
and as giving him no “lease priority.” From this it is evident that — 
- Brown misconstrues the regulation (48 CFR, 1960 Supp., 192.43) 
under which his offers. were simultaneously. filed. That regulation, _ 
| along with another mentioned therein (43 CFR 295. 8), simply estab- 
lishes the order in which offers simultaneously filed will be considered. 
The priority list, made up as the result of a drawing, merely assures 
that the offers will be considered in the same order.as that in which 
they were drawn. It does-not bar an offer not drawing first priority 
from consideration but | merely | postpones that consideration until 
offers ahead of it-on the priority list are disposed of. Henry 8. Mor-— 
gan, A-28688- (August. 30, 1961). Thus offers which draw top pri- 
ority in a drawing may be termed successful” and as having “lease 
priority” only in the event the applicants are qualified to hold a lease. 

To apply the regulation on acreage limitations as Brown urges, 
that 3 is, to charge only offers that are first: in line, would undoubtedly 
create a tremendous administrative problem. Tt: is common occur- 
rence that many offers are filed which conflict as to some land. Offers | 
‘A, B, and C may all include Tract 1. Offers A and B may also include — 
Tract 2; offers B and C, Tract 3; offers A and C, Tract-4; and all the 
_ offers additional land not in conflict. To determine chargeability, as - 

‘Brown insists, would require a determination as.to which offer. had 
priority as to which tract. This determination would not only have 
‘to be made as of the dates when the offers were filed but also at any 
later date when an offer might be amended or acted upon. For 
example, in the case described, if, after offers A,B, and C were filed, | 
offer A were relinquished or rejected as to Tract 1, ‘offer B would then 


become chargeable ‘with Tract 1. The complexities that could arise 


— from. such ‘a ‘procedure would be enormous, particularly when it is 
- yemiernbered ‘that a single offer may include as much as 2,560. acres 
(64 legal subdivisions of 40 acres each). To mention these difficulties 


i35]° =. | OTIS WILLIAMS AND coMPANY ©. °°) 135. 
a | September 5, 1962 con Be 

is to. 5 catabliab, that the Department never ‘intended that the. regulation | 

in question should have the meaning urged by the appellant. © Ss 

_ . Brown contends that the recently adopted system of posting eal: 
able acreage on the third Monday of each month and providing. for 
the simultaneous filing of offers for such lands is confusing because 

- sometimes the results of the previous month’s drawing are not known — 


before the available lands: to be included in the following month’s 7 


7 drawing are posted. | 
We see no reason why confusion should seat fcom this ancthod: of 
making lands available for leasing. An offeror knows, or.certainly — 


_ should know, how much acreage he applied for out of what may have | | 


been available in the previous month and he knows that that acreage is 
chargeable to his acreage account-so long as he is maintaining those 
offers. He may at any time withdraw his previous offers but while he 
~ is maintaming them, whether before or after a drawing, he is charge- 
able with the acreage included therein. Cf. Edwin G. Gibbs, 68 I.D. 
325 (1961). Thus it should not be difficult for him to compute the 
acreage with which. he is chargeable. -He need only to total the acre- 
age included in his outstanding offers, On the other hand, as pointed 
out earlier, if he were to'be charged only with respect to acreage as 
to. which his offers had first priority, he would indeed have great difli- 
culty in determining his chargeability on any given date because it 
could be affected by action taken. on pe offers filed. by others as to 
which he had no notice. ; 
“Therefore pursuant, to sith aithonity ie to the: Solicitor se 
the Secretar y of the Interior (sec. 210.2.2A (4) (a), Departmental 
Manual; 24 F.R.. 1848), the. decision of the eben ee Bureau of 
Land Management, is affirmed: 7 - 
; 7 | | “Ewan W. oe 7 
Ree? Rona 


‘APPEAL oF Oris ‘WILLIAMS AND COMPANY 
: TBCA-S24 = - Decided September 5, 1968 


‘Contracts: “Additional Guin pendation@-Coutraus Changed Conditions— . 
Rules of Practice: Appeals: Dismissal — 7 ee 
An: appeal involving a claim: for additional compensation _ under the. 


| Changed Conditions clause of a construction contract, based. on an overrun 
‘in excavation | quantities, will be dismissed where the contractor knowingly 
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- submitted an improvident unbalanced bid in reliance upon the Government’s | 
oe erroneous ; estimates; where the conditions. actually encountered. did not 
| differ materially: from those shown on the drawings, specifications and logs 
of exploration, and such conditions could have been reasonably anticipated 
from a study of the drawings, specifications: and eucs of exploration, or an 
es examination of the site. . 


BOARD OF CONTRACT APPEALS 


The Government has moved to dismiss the Shaves appeal 
| (which 1 is based on claims for overruns and aa on the follow- 
mg grounds: - | 
1. Appellant has not shown that a “change” or a Hiaaiued rie 
tion” arose, within the meaning of Clauses 3 or 4, respectively, of the 
General Provisions. 


2. The. Government has. shown that the ae set. of facts ap not : 


| support a cause of action under the applicable case law. i 7 
_ 8, Under the appellant’s own theory of a breach of contract, the 
Board is without jurisdiction to consider this appeal. | 


4, The Board is without jurisdiction to reform the instant sonetnet = 
— ancreneine the unit, Price for schedule Ttem 3, as Se ee by ap- 


pellant. 

The contract was bonecnead April 10, 1959, on ‘Standard Form 23 
(Revised ‘March 1953) and contained Standard Form 23A. (March 
1953). It provided for unit prices based on estimated quantities, the 
total estimated contract. price being $478,810.98. The work included 
excavation and construction of irrigation canals and embankments 
‘in Block 83, Royal Branch Canal aie) Columbia Basin Froleds in 
ithe State of Washington. _ 

The dispute involves two overruns Pace one Acar In ee quanti- 
‘ties of Ttems 1, 2. and 3 of the. contract schedule, as shown below: 


ae we OE Schedule _—- Actual \Contnact 
“Item - Deseription quantity quantity unit price 
ge Bxcavation, « common, for laterals, wasteways, ane 291,000 180,405 - $0.80 per 
drains. cu. yds. cu. yds. ‘cu, yd. 
2. Hxcavation, intermediate, for laterals, wasteways, - .6,000 47,868 $1.00 per 
‘ and drains. cu. yds. cu. yds.. ou. yd. 
8, Excavation, » rock,. for laterals, wasteways, and: 3,000 -- 20,612 $1150. per 
drains. cu. ‘Yds. - -@u. yds. ecu, yd. 


Before submitting: his bid prices for these items, the contractor 
{hereinafter called the appellant) asserts that he first estimated that — 
his costs of perrormng: the oe ‘types of excavation. would be as 
| follows: 7 | o Wey een @ | foe 7% | 
C0 Mtemet “Thain Qo Item: 8 | 
dior per.cu. yd. $1.00 per cu. yd. © $3.50 per cu. yd. 


BBB s OTIS ‘WILLIAMS. AND COMPANY rs ee, 2 13t - 


September bi 1962 : 


‘lppalant submitted a bid of $1 per cu. yd. for Ttem Q > (theé same as 
hig estimated cost). However, relying on the estimated quantities — 
in the contract, appellant submitted unbalanced bids for Items 1 and 
3, So as to produce approximately the same aggregate price. for those 
two items as he would have received had he bid‘on the basis of his 
estimated reasonable costs, as follows: | 


ttemi Bid = — —— Ttem@ Bid Item 3 Bid 
$0.30 per cu. yd. $1.00 per cu. yd. $1.50 per cu. yd. 
Appellant’s stated purpose for unbalancing the bids was that he 
intended to perform all of the common excavation at the beginning 
of the contract and then go back and excavate the intermediate and 
- rock-materials. This would result-in higher initial payments, and 
~ would help satisfy his financial requirements for the contract opera-_ 
tions as a whole. As it turned out, however, appellant did not follow 
that plan but excavated all three types of material at virtually the 
same time awe a entire performance period of that part ‘of the 
P work, eg 
Site fact, not nae did the unibalanced bids ual to aahisee gopelnnes : 
3 objective ‘of speedier financial returns, but also, due to Government — 


errors in estimates, the common excavation actual quantities | were 


short by about 111,000 cu. yds., and the actual quantities of rock ex- 
~ cavation exceeded. the estimate by nearly 18,000 cu. yds., thus defeat- 
ing appellant’s attempt to obtain sufficient aggregate payments for 
the quantities of ne 1 and 3 to cover. "his estimated reasonable en 
costs. | : iy 
Presumably, ecieae did not sustain a loss on Item 2, intermediate ; 
excavation overrun (which was increased nearly eight- fold), since the | 


bid for Item 2 was based on his estimated costs. In any event, no — 
claim is made on that: score; and: whether the contractor realized a. 


windfall on the overrun. for this item is not known. Incidentally, the 
record before us does not contain any evidence of appellant’s actual 
costs of performance of Items 1 and 3,in support of his claim. The 
claim consists simply of a request for price adjustment by. reason of 
alleged changed conditions so as:to increase his bid price for Item 3 
by $2 per cu. yd. to his original (but not bid) alleged estimated cost 
‘of $3.50 per cu. yd. Likewise, no cost breakdown has been furnished — 
concerning the: supposed estimated cost of $3.50 per cu. yd., or how | 

it was arrived at. . . 
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_ As presented, the. claim 3 is a 16 862 cu. ‘yas. of ook excavation at 
$2 or $33,724. The quantity of excavation is computed by appellant 
on the basis of adding - to the contract estimate a 25%. allowance for 
what appellant considers to be a reasonable variation in estimated 
quantities (750 cu. yds.). The total of 3,750 cu. yds. is subtracted from 
the actual quantity of 20,612 cu. yds, of rock excavation to arrive at 
the net claimed quantity of 16,862 cu. yds: of overrun, representing 


the extent of the alleged eieaeo1 condition. | : 
_ The contract contains the standard. Changed Conuitione clause, as 


wall as caveatory dere in a 4 of the specifications, as 
follows: eee ae = a 


4, Quantities and unit prices. The quantities noted in the "scheduis are 
Mercenaries for comparing bids, and no claim sliall be made against the 
Government for excess or deficiency therein, actual or relative. Payment at the 
prices agreed. upon will be in full for. the completed work .and will cover 
materials, supplies, labor, tools, ‘machinery, and all. other expenditures incident 
to gatistactory compliance with the contract, unless otherwise ‘Specifically 
provided. | ‘ sa - 4 


Madiegnals warnings, — the attention of bidders to the Re | 
of exploration, are set forth in Paragraph 34 of the specifications: : 


. 84. Records of subsurface investigations. The drawings | included in these 
specifications. show the available: records of - subsurface investigations for the 
: work covered by these specifications. The Government does not represent that 

_ the available records show completely | the existing conditions’ and does not | 
guarantee any interpretation of these records or the correctness of any infor-— 
mation shown on the drawings relative to ‘geological conditions, Bidders and 
the contractor must assume all responsibility for deductions and conclusions . 
which may be made.as to the nature of the materials to be excavated, the diffi- 
_ culties of making. and maintaining the required excavations, and of doing. other. 
work affected by the geology at the site of the work. 


oa 1. “The Contractor shall promiptly,. and before such euuatdieas: are disturbed, notity ihe 
Contracting Officer in writing of: (1) subsurface or latent physical conditions at the site 
differing materially. from.those indicated in this contract, or (2). unknown. physical con-_ 
ditions at the site, of an unusual nature, differing. materially from those ordinarly: en- 
countered and generally recognized as inhering in work of the character provided for in 


ca this. contract. . The. Contracting Officer shall promptly investigate the conditions, and if he 


finds that such conditions do 80 materially differ and cause.an increase or decrease in the 

cost of, or ‘the time required for, performance of this ‘contract, an. equitable adjustment 

-ghall be madé-and the contract mod@ified in writing accordingly.. Any claim of the Con- 

tractor for adjustment. hereunder shall not be allowed unless he has ‘given notice as above | 
required ; provided that the Contracting Officer may, if he determines the facts so justify, 

consider and adjust any such claim asserted before the date of final settlement of the con- © 
tract. if the parties, fail to. agree upon the egueenee to. be made, the. oe shall be 
determined as provided im Clause ¢ herept ‘ae . . . 


se OTIS ‘WILLIAMS AND’ ‘COMPANY = = 1389 
| | ‘September 5, 1962 - A a 


Exhibit No. ie 3 ie: Government’s Statement of Portion and i 


- Motion to Dismiss is a sworn statement by Isao Kuge, ah engineer 


employed by the Bureau of Reclamation at Denver, Colorado. Mr. 
 Kuge states that at the request. of Department Counsel. and without 7 
any knowledge. of the contract estimates or actual-quantities, he pre- 
pared an estimate of the quantities of excavation under Items 1, 2, and 


| _ 8 of the contract schedule, utilizing solely the information on, “Draw: ao 
ings Nos. 2 through 34, cluding the logs of boring shown on the 


profile sheets.. After 13 hours of ee Mr. a. arrived at the 


estimated: quantities shown below: 


f tem 1, common | - Tiem 2, intermediate I tem é, voce 
191, 400 cu.yds. > —-.20, 600 cu. ‘yds. 46, 800 cu, yds. 


“The total of these quantities is 258,500 cu. . yds. which compares 


closely with 248,885 cu. yds, actually isk True, Mr. Kuge’s | 


estimate of rock. was too high and his figures for interthediate were 
too low, but his total of 67,500 cu. yds. for these two items is quite close | 
to the actual quantity of 68,480 cu. yds. -.Also, his estimate of common 
excavation quantities, 191,000-cu. yds., is fairly close. to the actual 
quantity of 180,405 cu. yds. One reason for his failure to accurately 
estimate the rock and intermediate quantities seems to have been the 
natural irregularity of the line of demarcation between intermediate 
and rock conditions; the exact location of this line in the intervals 
between boring sites could, of course, be pinpointed, only through 
actual excavation. A second reason was that in plotting the line be- 
_ tween intermediate and rock materials. Mr. Kuge assumed that all 
_caliche above the points of refusal of the power augers would be inter- 
mediate, and that all material below the points of refusal would be 
rock. Apparently, some of the hard caliche below the points of 
refusal. broke up into small pieces on excavation. and was classified 
as intermediate rather than rock. | 
It appears to the Board that there was aeudable to the appellant 
ample information on the contract drawings and logs of exploration 
which, if utilized by appellant, ‘would have clearly indicated the. pres- 
ence of rock in far greater quantity than the 3,000 cu. yds. shown in 
the contract schedule. - The’ logs: of - exploration. show. substantial - 
— amounts of basalt and caliche within. the p prone: ales above the bottom | 
7 grade of the laterals to be excavated. ete Cee Bode: 
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The Government’s estimate of 3 ,000 cu. yds. of rock excavation was. 


‘due to error. The original sotinates for Items 1,2, and 3 had omitted . 
the excavation required to provide space-for earth lining, which was 

then estimated to be 100,000 cu. yds., although ultimately only about 

62,000 cu. yds: of lining were placed. This omission was discovered 
‘ ‘before advertising for bids, and because the additional quantity had 
not been divided or broken down as to classification, the entire 100,000 
cu. yds. was added to Item 1, common.excavation. — 

-This error, of course, increased greatly the estimated qanntiig: for 
Item 1 and failed to increase appropriately the estimated quantities 

for Items 2 and 3. Strictly speaking, therefore, the estimate of 3,000 
cu. yds. of rock was not due to an optimistic interpretation by the . 
Government of the drawings and borings, but was due to inadvert- 
‘ence. ‘Had appellant given reasonable study to the contract drawings 
and logs of exploration, he would have ® realized that. this estimate was 
much too low. | : | 

From all of the circumstances, it appears to the Board that, with 
little or no justification, the apoellant assumed that the material to 
be excavated was such as would be most favorable for the accomplish- 
ment of the purposes of his unbalanced bid. : 

The appellant’s asumption is not compatible with the purpose of 
the Changed Conditions clause.? In an earlier case the Board said: 

The. purpose of article 4 is, howeyer, to protect prudent contractors against 
unforeseen abnormalities, and a contractor who ignores the warnings in the 
Specifications and all warning signs that would have been revealed by a reason- 
ably thorough investigation is not entitled: to the benefit of. the article. 

The Court of Claims has recently said that. where a oni tacior 
_tnerely miscalculates, and the conditions actually encountered did not 
differ materially fraih those shown on the drawings, spécifications 
and borings, or if such conditions could have been reasonably antici- 
_ pated from a study of the drawings, specifications: and. borings, or 

examination of the site, he may. not recover under the Changed | 
Conditions clause.’ : ; | | 
: 3 Erhardt Dahl siepecen: IBCA~223-289 (July. 17, 41961), 68 LD. 201, 61-1 BCA par. 
3082, 3 Govt. Contr. par 505. “In a very. real sense Clause 4 anticipates that the con- 
tractor’ s bid will reflect neither undue pessimism nor undue optimism.” — 


3J, A. Terteling & Sona, Ine., IBCA-27, (December 31, 1957), 64 Lv. 466, 484, 57-2 . 


"BCA par. 1539. 
4Zeal v. United States, 276 FF. 2d 378, 384-855 (Ct. Cl. No. 199-53, April 6, 1960). of. 


. Wilson, Hockinson &: Cantralt, -Ine., TBCA-263: _ uly 17,1962), . 
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This j 1s ihe Beneril wale, and._.it does not pena aoscatnents dundee 


thé Changed Conditions clause solely because of variations between. — 


estimated and actual quantities. The reliance by appellant on such 
decisions as Saddler v. United S tates, is misplaced, since such hold- | 
ings are clearly distinguishable from. the instant a) as swell a as from: 7 
- more pertinent decisions.° . fy . 

_ Proponents of the thesis that, Shout contac factors: over- 
_ runs or underruns of themselvés constitute changed conditions, have 

sought support from the holdings in Peter Kiewit Sons’ Co. v. United 
- States,’ and Chernus Construction Go. v: United States? Generally 


-; speaking, these landmark cases merely stand for the proposition: that 


where becuse of Government action it is not feasible for the contractor 
_to protect. himself against. loss caused by overruns or underruns, the 
Government’s erroneous estimate will pe treated aS.a sufficient basis 
for relief? 

In He iewit, “the contractor awd Calcaisied the. -quaibee lepine 
ently before bidding from a study of the plans, and found the Govern- 
ment’s estimates to be correct. He intended to submit separate bids — 
for three different types of excavation but the Government insisted, 
on a composite bid for all three, and the contractor complied. — The 
Government then changed the slooee of the excavation for borrow 
material (the type of excavation most profitable to-the contractor) , 
reducing the quantity: by. one-third, or 750,000 cu. yds. and causing a. 
financial loss to. the contractor. The Court Rleeee the coronary an 


5 287 BF. 2d add (Ct. Cl, No. 202-57, March 1, +1961), (where the overrun was ceaused by 
a cardinal change in design). 


6 Sandor S. Hirsch and Pernice Ocniractng woveee ation V. ‘United States, 1 104 Ct. cl. 4.5, 


22 (1945). In its findings of fact the Court stated : “Thie topography: of the area and. ehar- 


acter of vegetation thereon, including trees and shrubbery, and the nature of: the work 
required. were such that reasonable persons might differ. on the exact number of acres to. 
. be cleared which would be. classified for payment * * *.’’ In its opinion the Court. said: 
-_ “Apparently, plaintiffs’ bid for. the clearing of the site was too low * * *, But defendant 
had the right to demand that plaintiffs do the necessary work at the price bid by them. 


It required no more of plaintiffs than it had a right to require under the contract and. — 


_ that plaintiffs had reason to believe would be required. * (Citing Brawley v. United States, 
‘96 U.S. 168 (1877); Morris & Cumings Dredging Co. Vv. United States, T8-Ct. Cl. 511 

(19338) ; Brock et al. v. United States, 84 Ct. Cl. 453 (1987 ); : Clarke Bros. Construction. 

Co. v. United States, 103 Ct. Cl. Hy? (1945). ao 

- 7109 Ct. Cl. 517 (1947). _ 

.§110 Ct. Cl. 264 (1948). . 
~ ®.'The exact rationale of the holdings in. Kiewit Pere Charis has Ghee dpscans to. at 
least one. commentator. See ‘Seagle, Changed, ‘Conditions—An Appraisal, 2 Government . 
Contracts Review 16. (July 1958), fn. 26 : ‘Indeed,. in both the Kiewit and. Chernus cases, 


the court seemed to rely as much on the equitable doctrine of mistake, as upon: the : 


‘changed conditions’ provisions, and the precise basis" of the decision in val ‘ease is 
~ unclear,” . ; : 
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Janguage in the contract to the effect that the estimates were tobe only _ 
a basis of comparing bids and that the contractor must complete the 
| work even though the required quantities were more or less than the 

estimates, and held that a basis for recovery existed. Kiewit distin- 
 guishes Hirsch and Morris & Cumings, supra, on the ground that 

those contractors had made improvident bids, and on- “the: further 
ground that there was involved no composite bid, as:there was in 
_ Kiewit. In the present case the Government did not want a com-— 
posite bid, as its division of the excavation into three bidding cate- 
gories clearly shows, and the partial averaging together of the first 
and last of these. categories was.an act voluntarily taken by appellant 
for his own purposes. Under a unit price contract-it also was obvi- 
ously improvident for appellant to bid $1.50 per unit for work that he 
himself estimated would cost $3.50 per unit, in the hope that this loss 
could be absorbed through an overbid on ‘another item, and in the face 
of clear indications that the number of units would materially exceed 
those on which his unbalanced bid was predicated. - i 

- The opinion in Chernus, supra, identifies its holding with Ki tewtt ? 
“x * * that the parties in making their contract. did not intend that 
the cautionary. language of the. specifications should turn the process 
of bidding into a mere speculation.” Chernus held, in effect, that 
where because of flood conditions, the drawings prepared i in advarice 
of bidding were inadequate, and: no investigation of the work site 
could be undertaken by the Government or by the contractor, the 
caveatory and exculpatory language in the contract concerning the 
estimated quantities would not operate to relieve the Government of 
responsibility for its erroneous estimates. In the present case the 
_ drawings were not inadequate, and the work site was readily available 
for investigation. : 
A. careful examination of the cases cited mer discussed ian leads us | 
to the. conclusion that the. principles expressed in the decisions in — 
Leal and Hirsch are dispositive-of this appeal, irrespective of whether 
the claim is based on the Changed Conditions clause, on the Changes 
clause, or on some other ground. Hence, we follow the principles 
expressed in our decisions in Diamond Engineering Company, Texas 

— Construction Company" and J. D. Armstrong Company.” On the 
record before us there is no doubt that appellant made on improvi- 


dent bid, which was the causative factor in his difficulties, together — 


| ae his failure to heed the plain warnings in a the logs of ein ation. 


“a0 IBCA_93 apecenber 20, 1957), 57-2 BCA par. 1542. 
4 TBCA-73 (April 28, 1957), 64 1.D. 97, 57-1 BCA par. 1238. 
VIBCA-40 (August 17, 1956), 63 ID. 289, 303-11, 56-2 BCA par. 1043. 


_ Bh hoo ESTATE OF MARJORIE. MAY COPPERFIELD . es an 143 - 
a | | _ September Ly 1962 ee 
| Accordingly, we pad: that appellant i is not. entitled i dajristment of | 


the unit price of Item 3, as a matter of law. ee the aeons, - 
- o to > dismiss the © appeal is granted. | 


CONCLUSION — 


- The appeal i is dismissed im nits entinety._ 


ae "Tuomas M. Doxsto, M onan “Gs, 4 
Say We CONCUR: 


a Paun i. Ganrr, ihiernien: 
t, ‘Hersnrr J. Stavenran, Member. 


[porate OF fae ORIE MAY COPPERFIELD | 
-UNALLOTTED OSAGE INDIAN (RESTRICTED) 
TA-12938 : - Decided September 14, 1962 - 


_ Indian Lands: Descent and Distribution: Wills—Indian Tribes: Oklahoma 
Tribes—Indians: Probate | 

Under the provisions of the Act of April 18, 1912 (37 Stat. 86), the approval 

- by the Secretary of the Interior of an Osage Indian’s will which contains a 
revocation clause shall effectively revoke prior wills of the testator even 

_ though the approved will fails as a dispositive instrument id operation of 
law because of the testator’s Hpnneed zene marriage. 


APPEAL FROM THE SUPERINTENDENT OF THE OSAGE AGENCY | 


odd. C. Cornett, Esquire, has appealed from the decision of Septem- 
ber 27, 1961, of the Superintendent of the Osage Agency disapproving 
a pinponed last will and testament of Marjorie May Copperfield, — 
-unallotted Osage Indian, deceased, dated October 12, 1958, and codicil | 
thereto dated August 8, 1954. 
~ On July 28, 1955, Marjorie May Copperfield. executed a all in ac- 
cordance with the laws of the State of Oklahoma. The testatrix 
died on April 12, 1960, a resident, of Ottawa County,Oklahoma. Her 
— will of July 28, 1985, was: approved on August 12, 1960, by the Super- 
-intendent of the Osace Agency pursuant to the provisions of the Act 
of April | 18, 1912 (387 Stat. 86),.and pur suant to delegation: of author- 


ity by 25 CFR 1. 12. ~The approved: will contained the following 2 


— language: 


aR do Hereby. make, publish aud declare ine followings to be my Last win 
. and Testament, hereby peer all prewions Wills. nee supplied.) 
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~The record shows that. at the time of the execution of the will, 
Marj. orie May Copperfield was unmarried. Afterwards, she maericd 
- David Peace from whom she was divorced on October 8, 1958. . She 
then married Olin Chambers, who survived her. The approved will 
was offered for probate in the County Court of Ottawa County, Okla- 
homa, but was denied probate for the reason that it was revoked by 
operation of law (840SA108) because of her subsequent marriage. 
‘The heirs of Marjorie May Copperfield were determined. by the. law 


of succession of the State of Oklahoma and in accordance with section 


7 of the Act of February 27, 1925 (48 Stat. 1011), as amended, ae 
distribution was made Bccordinaly. 7 

On April 27, 1961 appellant filed with the Siparniandent of the 
Osage Agency a petition seeking approval of a purported last will © 
~ and testament of Marjorie May Copperfield dated October 12, 1953, 
and codicil thereto dated August 3, 1954. After due notice and hear- = 
ing thereon, the Superintendent of the Osage Agency disapproved — 


the proffered will and codicil for the reason that there was no evidence 
to support a ruling that the revocation clause in the will. of J uly 28, 


1955 was conditional. This appeal followed. 
The sole issue in. this case is: Did the revoking clause in the aparaved 
will of July 28, 1955, operate to revoke the will dated October 12, — 
1953, and the coda chereto dated August 3, 1954? We believe it athe ‘ 

~ Section 8 of the Act oF coe 18, 1912 on Stat. ns aa 
has reads: _ 


_ That any adult member of the Osage Tribe of Indians not mentally iieotapeesit ia 
_ may dispose of any or all of his estate, real, personal, or mixed, including trust: 


funds, from which restrictions as to alienation have not been removed, by will, 


in accordance with the laws of the State of Oklahoma; Provided, That no such: 


will shall be admitted. to probate or have any validity unless approved before or 
after the death of the testator by the Secretary of the Interior. (Italics supplied. ) 


This. language specifically invalidates the entire instrument when not. 
approved as required by the act. Conversely, when approved as re-- 


_ quired by the act the entire instrument is validated. Cf. el V.. 


Strikeame, 866 P. 2d 419 (Oklahoma 1961). 

Appellant submits that the doctrine of “dependent relative revoca~ | 
tion” is decisive of the case. We find nothing in the record to justify _ 
the application of the doctrine of dependent relative revocation and: 


“ty to enable us to.say that the testator would have desired the first will) 


and codicil thereto preserved 1 in the event the approved will failed im 
all of its dispositive provisions because of extrinsic circumstances. | 
‘Of. Phillips v. Hae 100P. 2d 249° ea 1940). | 


“September 20, 1962 


as “ ‘Therefore, t pareuantt to ee delegated to ‘the ‘Solicitor: oo tie . 
- Secretary. of the. Interior [sec. 210.2.2.4 (3) (a), Departmental Manual, 

24 F.R. 1348], the’ action of the Superintendent, disapproving the 

will dated. October 12, 1953, and the codicil thereto dated: panes} 3, : 


1904, is aifirmed, and the appeal is dismissed.. 


ee. 


- Epwaro Ww. “Fisuer, 


eke _ | MARKETABILITY 1 RULE o 
: . Mining Claims: ‘Determination of Validity 7 a 7 _ ie a 7 a 


ae ‘When, a nonmetallic, mineral. is ‘not ‘of extremely: wide ¢ occurrence , aud: when 7 
gets ae a general demand for that. mineral exists, it may be enough, instead of a, 
ee. showing an actually existing market. for the products of . that particular 


7s nine, | to: show that a general: market for the substance exists of a- type 


; which a. reasonably. prudent . man would: ‘be justified in vegarding « as one ems 


: ae he could eens of those Jo 


Mgee2 et | September 20, 1068 ee 


| ‘To: Assisnanr Snomurany, Pustic Lanp Mawacesnns, 


= Susseor: “Review OF THE “Marwerapn.rry Rui” AS APPLIED TO THE Rs ae 


‘Law OF Discovery. 


BS hs z ‘ 


alta ls Solicitor.. | 


“Your mamoranian to the Seeretary, requesting w a: review of this rule oe =. 


| “has been referred. to this office for. reply. - ik Bae ee a eae 
_ After giving careful consideration. to. this mney it is our eonalee aoe Ce 
sion that there is no basis for making. any change in the test which the _ 
- Department applies: to mining claims ‘in determining whether there eee: 
has been a valid discovery.. However, we believe that, since our deci- 
. glons. may have been misunderstood and an undue. rigidity. may have m 


- been ascribed to them, we should-explain the position taken... 
The-test which we. apply, the prudent : man test, is based upon the 


‘provision, in B.S. 9319. (30 U. S.C. sec. 22) that only “valuable mineral : 


| deposits” may be located. A: valuable mineral deposit, it: has been. 


held, is one the discovery of which would. justify a man of: ordin: ary ; 


prudence in the further expenditure of time and money. with a. rea- 


| sonable prospect of SUCCESS in the effort to oer a, paymg mine. 


os 
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| a Custos ve Womble, 19 LD. 455 (1894), | Ohrisman. v. . Miller, 197 Us. a 


818 (1905). a — 
- The marketability rule Font hich you as ebindide ‘seked 


om ~ our views is merely one aspect of this test. The Department. and the fhe 
courts have, we believe, rightly held that a prudent man would not be. 


‘justified in developing a mineral deposit if the extracted minerals 


were not marketable. | This marketability test is in reality applied to — re 


- all minerals, although it is often. mistakenly said to be. applied solely — 4 - 


to. nonmetallic: minerals of wide occurrence. Many minerals ‘are. . 
deemed intrinsically valuable. ; | 

_ An intrinsically valuable mineral by. its very nature is cca 
marketable,.and therefore merely showing the nature of the mineral _ 
usually meets the test of marketability. On the other hand, where we 


are concerned with a nonmetalic mineral found ina great many places, ° 


application of the prudent man test requires that a market for the 
mineral be shown by the locator. The extreme example is probably 
- sand. and gravel, which are: found in every: State. There is a demand 
- for sand and gravel, but in many areas the available deposits far 
exceed the market. In such cases we must insist that the locator 
show that there is a market actually existing for his minerals. To | 
validate any sand and gravel claim paees of present marketability must 

_ be clearly shown. — ‘ | 


Other cases fall between the two extremes of the intrinsically valu- - 


able mineral on the one hand.and sand and. gravel on the other hand. 
Each case must be judged on its own therits. When a. nonmetallic | 
mineral is not of extremely wide occurrence and when a general de- 
- mand for that mineral. exists, it may be enough, instead of showing 

an actually existing market. for the products of that particular mine, to. 


show that a general market for the substance exists.of a type which ee 


reasonably prudent man would be justified in av erevee as one in | 


which he could dispose of those products. | 


There are two points which we wish to stress: - The frst 18. that the 


i marketability test Is only one.aspect of the prudent: man-test; albeit, a a = 
~ very. important aspect. since in the absence of marketability no pru- ~~ 


dent man would seem justified in the expenditure of time and money. 
_ The second is that each case must be judged on its own facts. . Too at 


> —Tigid application of rules mistakenly interpreted from a - 


: decisions could lead to. incorrect, decisions 1 in the field. 


| Frawe J. Baat. - . 
| Solicitor 


a , 


Poe eee a sey ALLIED CONTRACTORS, “INC. fase 147 
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oo ae “APPEAL OF ALLIED CONTRACTORS, INC, 


IBCA265 «= Dewidded: September 26, 1962 


; Contracts: Delays. of Gontimator“Contraate cs: Subcontractors: and ‘Sup- ‘ - one 


~ pliers—Contracts: ‘Unforeseeable Causes . 


: a ‘Under a standard . construction contract. ‘requiring that causes. ak delay. be s - 


“unforeseeable” in order. to be excusable, a strike involving a. steel supplier, 


= which was in existence when. the prime contractor’s bid was. submitted, does —_ 


not qualify as an unfor eseeable. cause of delay. 


Contras Delays of Government—Rules of Practice: ievidensey 


ea “Where. an official: report of the ‘Weather. Bureau. states that new low. tempera- . o 


"Proof. of a. delay by the Government does not per se give a contractor a. apne o 


to an extension of time in the absence of evidence that the. Government's : ou | 


delay: caused a delay in the contractor’s performance. 


Contracts: Delays of Government—Contracts: Additional. Compensation— notes 
Contracts: Changes and ‘Extras—Rules of Practice: ae os 


~ missal 


An appeal. based on claims for costs of. ‘anreaxonablé delay while awaiting | 


the issuance of a change order will be dismissed as constituting an alleged = 
. breach of: ‘contract. over which the Board, has no jurisdiction. 


ee Delays of Contractor—Rules of Practice: Evidence—Contracts: 2 : 


-Unforeseeable Causes — 


ture:records were established for the month»in.which there was delay in 


performance of the contract because of: allegedly cold weather, such evidence aS 
-.. will be accepted by the Board as meeting the criteria for establishing a claim oo 


of unusually severe > weather as an unforeseeable cause of delay: 
‘BOARD OF CONTRACT APPEALS 


“This timely appeal w was heretofore.the. subject éts a motion to dismiss: | 


= : The. Board’s decision: of. May 16, 1961,* granted the motion as to. an 


a iimmumbered monetary ¢latii.in the amount of $4, 586: 09, on: the ground 7 


that it involved an allexed breach of contract. The. motion was a 
-. denied as to all other claims. A hearing was conducted ¢ on. November = 

— l4and 15,1961, at Washington, D.C. Pee Cen 
. Phe contrace. was executed October 8, 1959,. on Standard: Foun’ 293 ee eg 
(Revised. March 1953) and contained Standard Form OBA (March fre 
| 1958). It. provided for the construction of access roads, a. bridge 7 


. LIBCA-265, (ey, 16, 1961), 68 I.D. 145, 61— 4 BCA par 3047, 8 Gov. Contr. ‘par. 348. : 


3 a 
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fe ‘aenose Rock Grek a | parking te end other work j In. She, area: of the 
"Water Sports Canter on the north bank ofthe Potomac River in the 
. District of Columbia; for. the total estimated contract price of $92,- 
- 988,.75.. Notice to: Procead was delayed at the request of the contractor 
( hereinafter called the appellant) ‘because of enone Of steel | dur a 


. ing a nation-wide steel strike. © -.- 


- As-issued N ovember Lt 1959, the Notice es Proceed ee no | 


definite’ starting date. It was: replaced by a letter dated January 13, 


7 1960, requiring commencement of work on January 18,1960, and com- - 
pletion within 120 days.thereafter as provided by the éotitradt, or by . 


May 16, 1960. Liquidated damages of $50 per calendar day were im- 


posed by the contract for delay beyond the required completion date. ‘as 
_ As extended by change orders granting an ‘additional 84 days, the re- 
-_ quired completion date became June 19, 1960, but the contract was not 
—. ‘completed until September 2, 1960, or ia days after the required date. 
~ Liquidated damages amounting to $3,7 50: were assessed accordingly. 
The appeal i is concerned with a number of allegedly excusable causes _ 
of delay in excess of the extensions.of time allowed by the contracting 
officer, and a, monetary claim of #2, bat. 83 for costs of pees involving 3 Gee tals? 
— change order. | 7 | ~~ 


“Claim No. t, 


f ” Clim No. 1 is based 0 on nthe delay i in the commencement of the works 
The appellant protested the required starting date of Je anuary 18, 1960, 


_ on the ground that deliveries of reinforcing and piling steel could not 
- be. made until sometime in February or. March 1960. - Appellant’s re- 
— quest for a starting date. of February. 8, 1960, was denied by the con- 


' tracting officer, partly on the ground t that. othar portions ofthe contract 


-- work could have been initiated prior to delivery of steel. Appellant’s 


- argument is to the effect that: it could not schedule such other work 
economically without assurance as to the delivery date of the steel; 


- contractor, may. be an excusable cause of delay in the completion of 
the work. However, we do not consider that appellant. is entitled to 


~ the protection of this provision. The steel strike began several months . 
- before appellant submitted its bid on September 1,.1959, and was still 
In progress on. that date. Hence, the strike cannot qualify asanun= — 


2 otherwise idle time could result for its work. forces and equipment... | 
‘Clause 5 of the General Provisions includes strikes as an example of _ 
i unforeseeable causes which, without the fault or negligence of the 


2 ~ 


an ae M7] nee cee : ALLIED. ‘CONTRACTORS; “INC... ee - 149 ~ 


September 26, 1962 , 


ae faredooable: cause of the delay, within the meaning sof ‘the contract 
. provision? - es | 


- ‘The appeal is: cordingly denied as to Claim No. 1 
— Pies Claim Wo. 2. . 


-_ “This ARIE is based’ on an erroneous ie at least arabia) ‘daw: be oe 
- ing identified in appellant’s letter of January 11,1960, as Sheet 5of ~~ 
. eae The Government’s letter of January 26, 1960, furnished clarifica- = 
A oon. concerning the points raised by appellant s astothe.slopes forthe = == 
-. mortared. riprap to be placed on the banks of Rock Creek. It de- 
veloped that the clarification furnished by the Government didnot = 
prevent further difficulties.- In April 1960, the Government requested _ . 
ee | quotation for. changing from. mortared to dry riprap. Inreply,ap- = 
_ pellant. discussed the problem, but furnished no quotation. Ata 
| ! i meeting on the worksite ' on May 18, 1960, the Government again ‘pe oe. 
quested a quotation for changing the riprap slope protection, andon =» 
_ thespot, apparently, the appellant quoted a price which the Govern- 7) 
ment considered too high. In consequence, the appellant was? Ine 0 
'. structed to proceed according to the drawing as previously clarified. © 
sot eee BY. letter of June 1, 1960, appellant advised the Government that it ~ 
was, incurring delay. and increased costs, and pointed out that in order ; 
_ . to comply with the contract. drawing as clarified by the Govermn- 
-. ment?s letter of January 26, 1960, it would be aog) to have hae a 


a of the: riprap “setting on a AIL” j in the creek. 


ie ee & 


A further meeting at. the worksite was held on iF une 2 6, 1960, en s 


=. an oral. agreement, was made to place loose riprap with mechanical ° oe 

— equipment instead of mortared riprap, at no change in the contract 
price. Change Order No. 3 (not accepted by appellant, ‘although 
performed and paid for) bile issued on June 9, 1960, providing for 
-. -- placing the loose. riprap “as directed upon a properly shaped.sub- - 
grade.” An extension of 10 days was allowed for this work, which . 
began. about’ June: 7, 1960, and was substantially completed Suly: sce oo 

/ 4960.° In his Findings of Fact and Decision of November 23,1960, 
the contracting officer denied any further time extension for this 

a a8 change, because of . appellant’s failure to furnish a, quotation - as re-- Be 
ao quested 3 in April 1960, and for the further reason of ed * the break- Peta 


“289 Comp. ‘Gen: 478. (1989); citing United: ‘States’ ¥: ‘Brooke: Seay: ere 318 U. Ss. 190 


oe (1948) + Hlmer' A, Roman, IBCA-57 (June: 28, 1957),. 57-1 BOA. par. 1820; Comp. Gens 
a Likes Si anesid 11, nus a - a 2 


en 
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| down: of your equipment which delayed completion until J uly 18, = 


1960.” 


‘Appellant: did not challenge these assertions in pieenGne: case: 


ae : during the hearing. Beyond showing that the Government required. e 
: — from January until” June .6, 1960, to arrive at a sound decision con~ 
_. cerning the manner of constructing the riprap slopes, appellant: failed = 


ato" introduce any evidence that it was delayed in the prosecution of | 


the: work in excess of the. 10 days allowed by the contracting officer.’ 


Appellant’s superintendent, Mr. David H. Walker, testified * that: 


| o it was necessary to perform. additional. work (which. otherwise would. ’ 
not have been necessary), consisting of pumping water from the — 


~ cofferdam for a period of 2 days while awaiting the Government’s 


decision. ‘Appellant thereafter removed the cofferdam sheeting for. 
_ > the bridge pier, so that the sheeting could be re-driven for the‘placing "— 
of the riprap.. Mr. Walker testified, on cross-examination, that.the 
10 days allowed by Change Order No. 3 was sufficient for performing , 
- ‘the actual work ‘involved, but was unable to state what, additional  — 
time, if any, was required to: procure the new type of riprap.. No fur- ~ 
~~ ther evidence was’ offered on this point. Nevertheless, appellant: ig | 
os | entitled to an extension of time due to an excusable ecelay, of 2 puck: ae 
a while the Government delayed its decision.® a 
a to the remainder of the claimed delay, the Bae of peers is: fF 
on the appellant. to.establish his allegations by a preponderance: ofthe 
~. evidence. This, appellant has failed 0 do: Proof of a delay by the — 
a Government. does not, per se, give the contractor a right to an exten- 
sion of time. ‘The see presented by appellant is valueless except, | 
to the extent that the delay is shown to have caused a, raeey In the * 
| contractor’ s performance.’ 7 ae 
~The appeal i is sustained as a Claim No. 2 io the extent. of 2 days of. | a | 


. excusable delay. It is denied as the remainder of this claim. a 


Claim No. 3 


; ‘The boring 10a shown on wthe drawings for bridge pier. footings w were ae 
in error as to the elevations shown for underwater rock. | This was ee | 


os 8 2 Drange, page 50 (hereafter referréd to as Tr, ye 


| - 5 Wyle Maddon, IBCA-248 (December 20, 1961); 61-2. BCA par. 3243, 4 Gov. Contr. Pe 


par. 36.— : 
’ Vulcan Rail & Oonaiionon Co. ¥. United States, Ct. cL, No. 345-58 - (July. 18, 1962); e4 


| - Weldfab, Incorporated,. IBCA-268 (August 11; 1961), 68 ID. 241, 61-2 BCA par. 3121, ee 
3 Gov. Contr. par. 500; The James Leffel & Company, IBCA-205 (October 8, TES) 59-2 


BCA par, 2857, 1 Gov. Contr. par. 706. 


7 Weldfab, fn. 6 supra; Duncan Construction Company, TBCA-91. ceuen 2, 1958), 65 1, D. 


| 185, 58-1 BCA par. 1675. 
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| > Racers: i. the sonia tae ‘when driving piles for’ ve bridge piers. . ae 
Ae Pier and abutment footings were increased in depth, additional. piles 
were driven and some were changed from. plumb. to. battered piles. — 


a Change Order No, 1 allowed ‘additional. -compensation and a time — 7 


extension of 3 days for this additional work required as the result of. | 
a changed condition. Change Order No. 1 was not accepted by appel-. 
lant for the reason that the 3 days allowed was alleged to be less than. - 


the actual. delay. (None of the four change orders issued was accepted 


_ by appellant, although they were pees and | paid: for Py. the 

Government.) 2 
- However, Mr. Walker teitified that 3 days was the aditial time. con- : 
sumed in. the performance of this additional. work. He was unable to 


recall the extent of any. delay occasioned by waiting for a decision by ae 


the contracting officer, nor was he able to testify concerning the time Pato: 


3 required. to. procure the additional piles? No further evidence was My 7 


adduced concerning any alleged. additional delay. caused ee this 


- ghanged condition. — e 
Hi, . Accordingly, for. reasons’ svar. io hay eae in our. parti > 
a denial of Claim No. 2, above, Claim No. 3 is likewise denied. | 


Claim No. 4 ee a co | 


"This clan is “lated: to the unavailability of the ole: area near : thie tee 


a Water Sports Center building for disposal of excess. material. eXca- eee 

as vated. in. the construction of the parking lot. The mole area was | oo 

e235 designated for such. disposal by the contract. However, another con- 
tractor, in constructing , the Water Sports Center building, prior to... 


the time appellant started work, had disposed of other material on the | 
mole, so that appellant’s excavation material was snot, je reared for the 7 _ a8 


“mole. 


time extension by ‘reason ‘of the Government’s delay in furnishing | 
a different disposal’ site. Examination of the appellant’s’ claim and. 


The solace officer: Ponta that sediais: ‘was ce ‘entitled’ to ao est 


review of the testimony ® at the hearing has. convinced us. that. ap~ 


- pellant has never. asserted any claim for extension of. time on that 

~-aecount. | Rather,. appellant asks additional | compensation in. the | 

amount of $2,547.83 for costs of equipment which was idle from about 
May 25 to Ju une © 9, 1960, when ; a different t disposal an a short. distance . 


pres “8 Tr. 20; - 


ae 
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a from he work area, was s designated by the Government, Tt has ae : an 
~ been shown that the delay 3 in designating: ‘a new: disposal site resulted 
. Inany specific period of delay in performing other phases of the work, 

- Therefore, the Board ‘will disregard the aspect of time extension in 
} ‘consideration’ of: ‘Claim ‘No. 4. The contractor | agreed. to haul- the” 

. excavated. material. to the'new disposal site at no extra charge ‘beyond - 
the contract ‘price specified. for hauling it to the mole,?° ‘apparently ba 

Because the new site was. is slightly n more somata’ 7 aayenne than \ was ° 
- - the mole.” “ara aS _— 


Caos the designation of the new ‘aispoaal site ‘amounted to ; 


ae change in the contract terms, but costs of delay and idle time'while — 


. awaiting a change order are not; compensable under the provisions of | 


- this contract.1 The Changes clause contemplates adjustment of the a. 


contract price for increases or decreases in costs caused by a change 
order. It does not contemplaate such an adjustment for costs not 


caused by a change order, nor costs arising during a period. of delay 
while awaiting the issuance of the change order. In the absence of an 


express contract. provision, such as a, Suspension of Work clause (not 
present here), there is no remedy provided under the contract for this 
type of delay. 32 _ Assuming, however, that such a delay’ was an un-— 


- -yeasonable one, the claim would be fontided on a-breach of contract. 


: It is well established that the Board nas no PIU neD concerning a 


claim. for breach of contract." © 
Accordingly, the appeal as to Claim No. ‘4 is denied to the: extent 


| that it may have been intended to include a request for extension of — 


“time. It is also dismissed aS to the claim as $2, BAT. 83 for costs of idle 


7 equipment. 


"Claim N 0 8 


“One of the requiremerita of the es was the Couserustion of 


acceleration and deceleration traffic lanes branching from the parking 


“Jot into Potomac Parkway. This arrangement permitted cars enter- 
~ Ing the parking I es from the eas to swerve to the je right into. ene 


i 


“30 Gp, 127, ck eee 
- i Weldfab, fn. 6 supra. Sein HE . * 


- OU nited States v. Foley, 329 Uv. 8: 64 (1946),; United States Vv. Rice, 317 U. 8. 61 (1942): aa 


‘Crook v. United States, 270 U.8. 4 (1926): Chouteau vV. United States, 95 U. §. 61. (1877). 
18 Peter Kiewit Sons’ Co..v. United States, 188 Ct. Cl. 668; 674-75, 151-F. Supp. 726,-7381. 


" (1987) ; ; F.-H. McGraw & Co. v. United States, 181 Ct. Ch, 501, 180 F, Supp. 394 (1955). ene 


or ‘Of. Weldfab, fn. 6 supra. Ps 
M4 Pord-Fielding Ine., ‘IBCA-808 aay: 2, 1962), 69 LD: ‘116; Robertson-Henry Co. Ince:, . 


IBCA~221 (October 4,. 1961); ; Northolt Electric Co., IBCA-279, ‘(May 26, 1961), 68 LD. 


Pe 148, | 61—L BCA par. 8060, 3.Gov. Contr. ‘par. 358 (a) ; Allied Contractors, Ino., fn. 1 supra; 


nadenkor Construction Co., IBCA-124 cQeiber 3, 1951), 64 I. D. 388, 389, oe BCA par. 1441, ; 7 
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ee cen ee slowing down to make a, Cyrthar Art tum into hes 


-. parking lot without delaying. faster-moving through traffic on the . 
Parkway. When. leaving the parking . lot. the acceleration: lane 
allowed cars to increase speed F Preparatory to merging with the Park- 

way traflie.:. 3 st ns 


Several electric Gas pests were tocited along the edge of the Pare 
_-way where the new lanes were to: be. built, and the contract provided 


- that the poles. and the connecting. power | lines would. be removed by 


others. About.May 11, 1960, appellant requested that these obstruc- 
tions beremoved, but they were not removed until July 12, 1960, a lapse . 


of 62 days.® However, it appears that work was proceeding | in other 


' ‘areas of the parking lot during most of this period.1* ‘Appellant, m 
__ presenting evidence as to this claim, has fallen into the same error that 
was pointed out in our discussion. of the delay claims for the riprap 


i _ slopes and the disposal area, supra, i.e., the entire period of delay on 


the part: of the Government has been charged by appellant as repre: : 
senting a. corresponding delay in the. progress of the work. ‘There was_ 


no: testimony or evidence proffered as to any specific period of delay 7. 


“in the performance of.the work, caused by:the Government’s delay i in. 


removing the poles. It may be true that slow-downs could have ‘ a 
_- occurred. because of the necessity of rearranging the work schedules | 
- . for other phases of the contract while awaiting action. by the Govern: : 


_ ment. However, there is no evidence on this point which would per-. ~ : 


a - mit the Board ‘to. arrive at any conclusion with aber to: a. or 


| : red of a definite number ofdays. 
| foarte the appeal is denied : as to Claim No. 5. 


| Olasions No. 6 


‘This an consist of 12° minor none as to aehich appellant 


7 a claims it has not. been granted sufficient time extensions. All of the 


items were discussed and denied by the:contracting officer and will noti 
_ be discussed in detail here. As to some, the contracting officer found | 
that sufficient time extensions of a day or two as‘to each incident had 
been previously allowed in change orders. _As to the remainder, the 
contracting officer found that there were no significant delays... With 
these findings we must perforce agree, since in no instance has appel-_ 

. lant. alleged or proved | a on ets of delay resulting fi from these 


wT OT 


a8 PP, 76. 
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— : minor changes. No O epidsace hae been proffered ich ola éatib: 


oy by Claim No. 6. 


7 lish, as to occasions: where no time extensions had been granted, that ye 


; any of these minor incidents caused delays i in contract performance. fi 
Likewise, there is no proof of delays in such performance over and | 5 tn 


above: those time extensions which had been already allowed. 


_ Accordingly, the appeal 1 1S ; denied as to. the 12 items “encompassed eae : 


= “Claim No. 2 “ho ae 
“Four separate items are » included i in this claim, as follows: 


2 Hem, L of Claim No. 7 


inpedis: on. 4h6 new teins were delayed due to leaks 3 ina paneer: 
ing existing line. This weakness in the old line would not permit the — 
use of sufficient pressure to carry out the required tests of the new - 
. line. . Appellant’s Superintendent of Bridges and. Construction; Mr. . 
Clyde Powell, testified that: “Well, I would say I spent the biggest: 
“part of a weak trying to get a test and never. could.” *". Later, he . - 
» testified that the old line was responsible for a delay of a week, while | 
- several other phases of the work were held Ups ass © 7 
. This” delay caused a corresponding delay in ‘the eerste on of 
the parking lot. Tt was not due to any fault or negligence on the. 
part of appellant. The parking lot had been graded at the time of 
the waterline test. and was awaiting a course of crushed ‘stone, to 
be followed by black- -topping. The open ditch containing the new 
waterline obstructed the passage of heavy trucks, so that work on | 
the parking lot would not proceed. Another temporary cause of ob- 
struction was the stockpiling | of dirt excavated from the parking lot. 
_ "This stockpiling of dirt is related to Claim No. 4, eeee. a O ’ disposal | 
area wasavailable at thetime. ~ 
A. time extension of one day had been Mlewea ia the eer : 
| officer in: Change Order. No. 1 for the installation of new sprinkler — 
boxes. . This- was the subject. of Item 1 of Claim No. 6.. Appellant. 
failed to prove that it was entitled to an. additional time. extension. for — 


. - installation of sprinkler boxes, but we consider that a good case has" ; 
 been- made for an allowance of additional time while the ditch was 
- kept open. The open ditch prevented ingress and egress of 10-ton. 


apr, 95. 
8 Tr, 114, 
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7 trucks which later. hauled several, hundred tons of stone. cand es 
_. pblack-top * to the parking lot. | : 


The contracting officer. deical the request ee. gddiional an on 
the basis that.any delay “* * * was due to the attempt by your plumb- 


. er to:test: the entire. installation. on. one test * * */? whereas Section — 


a1, Water System, of the specifications, permits testing the waterline 


in sections. However, Mr. Powell testified that the test ‘was tried .. 


“both ways.” Also, Mr. Frederick E. Haughwout, a construction * 
engineer for the National Park Service, and representative of the con- 
- tracting officer, testified that appellant used one of the optional meth: . 
ods outlined in the specifications, in testing the waterline in one piece; 


.. that it could also have been tested in sections, but “that, was up to the — 


2 contractor. »2.. Tn view of the testimony of Mr. Powell, that the . 


7 - testing was. attempted with the use of both methods (not. categorically 2 


denied by the Gover nment), we consider that appellant has carried - 


ates burden of proof. The difficulties attending the. testing, in our 


opinion, made it. impracticable to test the waterline in sections and’ - oe 


- to immediately thereafter backfill such tested sections for the purpose 
of permitting ingress and egress of the stone and black-top trucks. 
‘It is fair to conclude from the testimony that, for a few days, testing — 


a. the: waterline in sections was scarcely more successful than. testing It 
as a whole. There Was also” the risk that. it-might. be necessary to 
—. re- -excavate the tested and. backfilled section for. further examination See 

and ‘test after the covering material had been reinforced to pert oA 


_- the overpassage of heavy equipment. 


The Government Inspector’ S log: 22 indicates that. on September 1, = a 


| . “4960, the principal work going on was placing topping on the parking on 
- lot; hence, this was one of the portions of the work which was com- 


ae . pleted last and. was determinative of part of the assessment for delay. ie 
.. We conclude that appellant is entitled to a time extension of 8. days 


“ie excusable delay on the basis of the clear:evidence that at least 4 
days were involved in the denial of access, less one day previously . 

allowed by the contracting officer for the related eeevon of 
sprinkler boxes. : : . . 


‘18 Tr, 107, 108. 
20'Tr, 99. ears 

,- a Tr, 189, 190.. 
22 Government’s Bxhibtt BY 


ee _ to to the extent of 3 ee excusable delay. 
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Accordingly, the appeal j is sustained. as 3 to Ttem 1 of Claim No. 1, ; 


| Item? ae Claim No. Cs | 


Than y concerns ‘the conflicting requirements for ae space by 
appellant and another Government contractor engaged 1 in constructing — 
a building for the same project” on the west sidé of Rock Creek. 


Appellant needed space on the west side of the creek for. construction 7 


of the bridge abutments. The other contractor had commenced opera- 
tions sometime before appellant did, and appellant. complained that. 
its own operations, were ae into a } amall Tea, thus delaying 
| its work. 
~The extent of the silica delay was not shown by appellant, ad no 


8 proof, was offered at the hearing. concerning this item. In any event, 


| it was properly denied by the contracting: officer on the ground that 2 a 


Clause 12‘of Standard Form 93A makes it the responsibility ofappel- 
lant to. cooperate with other contractors at. the: site’: in | the fame of aa 
_ the work, — a 
_ Pondeauentiy, the appeal is denied as to Ttem 2 of Claim No, A 


Item.3 of Clatm No. 7 a eon 


<laiadiaat complained that delay was ‘caused by the ‘Govenaiee — 


in failing to approve appellant’s first submission on April 22,1960, 


_ of shop drawings for the sidewalk on the bridge. The contracting _ 


iat failure to include with the drawings the certified approval of its con- ka 
7 sultant concerning. ‘prestressed. concrete to be used: in the exterior So 


beams. - 


: actual delay in performance of the work by reason of this n matter. 
oe the oe is denied as to Item 3 of Claim No. a 


Item 4of Claim No. ‘= 


: aie ae an 1 indefinite period of delay 3 in ict by the 
Government of revised drawings for prestressed beams for the bridge. 

This is closely associated with the delay claimed as to Item 3 next 

above. “The e contracting officer denied the oreaient for oo on 1 the 


“Moreover, thee 4 is - no Solari or ead as 5 to any dpsciio period of i 
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oe | coima that t appellant anes the alleged delay by ig salu 6 ae 7 bc 


= its request for revision. of the specified. design at a timely. stage of the i . bs 
contract work. The change i in design was approved by Change Order 


: : No..2. dated April 6, 1960.. The contractor’s letter-of April 25, 1960, 
: indicates agreement with the provisions of Change. Order No. 2, ‘which ~ 


stated that no additional cost or time would be allowed. “Appellant. , 


~. had inadvertently. failed to sibmit with its bid any request for - 
approval of the alternative design. . This. error was acknowledged i in 


; appellant’s letter of April 8, 1960. The request: for approval. was. — 


- submitted February | 18, 1960. Moreover, no specific pang of acl = 
in contract petformance was claimed or. proved. | we 
daha ckios the laa is. denied. as to Item 4 a Claim No: ‘ee 


* Claim: No. ie, 


| This is a cJaim for eeuiable delay, arising out. of alleged unumaally. - e 
_ severe weather, Pe emer statement of claim ane the delay go, 


; ; is as follows:. 


nt ce eaer:) review. of ae logs kept By your Mr. paaeeout ‘would shaw: ‘that Saw 
> © during March and April we were unable to work for quite.a “number of days due o- 02> 

to the unusually heavy snows and the extremely high flood tide that occurred in _ 
the Potomac River. In addition. to this there were many rainy days that t pre a, 
ge vented our work. | 7 es: 


 apotines Stoke of inas states: 


eae As everyone: in the Nation knows, March 1960, broke all peccrds: in ihe: history . — 
of Maryland and the: District of Columbia. insofar as: snow. fall and floods. See 


At the hearing, it was established’ that the appellant’s: wage. em- ne = 


oe co did. no contract. work for at least: a, substantial Pant of each 
| day on the: following eae in 1960: RT anes, 


_ Dilton es | Weather condition. 
_ February 15 and 16 ee Siow" aura. 
February 25 | i: yt “Snow and rain’ 
~~ “March 3 ond 4 i a Snow and cold: a ae bi 
3 / March. 10 — | Pn Wee as Snow" oe drained to. avoid be 
eG, ie ae _ freezing) © ee Ry eins 


Beng ae Ry ee 
; April 18: = oe fos a tks Si Rain: ee Gnu: a eo 
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| Appellant's request. for an. extension was dented by ihe: soniracnae ; < 
officer because» «r-*® there were very few days on which* work was <2 
~ not performed because of unusually heavy snows, the extremely high 


flood” tide in the Potomac River and * * * the-weather conditions 
- and high tides encounter ed were not unusval for the months of March | 


and April and were not unforeseeable,” oe 
Apparently, about 10 days were lost by reason of ee eee ai 


lant: ‘offered in evidence as its Exhibits Nos. 2, 3 and 4, being: official 
copies of ‘the Department of ‘Commerce: Weather Bureau: Reports _ 
ste concerning the climatological data measured at Washington National — 
Airport for March, April, and May 1960. . Significant. ae from. = = 
repond for March 1960 a are set forth below: eae 


Snow, Sleet, or Ice ieaee i 
eee sf . Snowfall on Ground at Tam... . Temperature — 
Date = oy (Inches) © (Inches) (BL) > 
.. March 38° 2 7°) ° TAD. 6. Fy BE 3 
March 4 © “Trace 8 24 
“March 9 7 Bu 2 PER se 
March 10 %  @ 2h, 28 R & 28°C 
~ Mareh 16 | B84. 2 BL 


Total — Mareh 17. “A 


“The Mach Weather Report also eontaitis aie following statement : | 


New: record for consecutive days with minimum below 32° established on first | hes 


16 days. 42,9° is lowest maximum ever recorded. New record for most ase , 
. with minimum a ae 82° or less was also established. t 


For April, the orily new record established concertied the high ioe | 2 


= Jama monthly mean being 61.2 degrees. Flood stage for the 7 | 
_. Potomac River is 12 feet. . This stage was reached on April 1, 1960, 
the gage registering 12. 1 feet, and-on April 6, 1960, with 18. eee : 


~~ Greatest precipitation in 24 hours wag 1.47-inches on ‘April 4-5, 1960, > 


ea, the: total for the month being 3.15 inches. This exceeds the. ‘April - 


normal. rainfall by only 0.09 inch. The month. of May. set no new 

records. Total precipitation was 4.85.inches, and excess of: only 0.387 © 

Inch over normal. The Potomac River exceeded flood stage on only 
1 day, May 10, with a stage of 12.1 feet; the crest, however, being 
_ 18.6 feet at 6 p.m. of that day. | ia 
We have consistently held? 28 that in aricne to estab a. claim. of © 


| “unforeseeable and unusually severe weather it is necessary to present _ 


- % Triangle Construction Company, IBCA-239, (March 14, 1962), 69 I.D. 7, 62-1. BCA. = 
par. 8817, 4 Gov. Contr. par 316(c) ; Refer Construction Company, IBOA-267 DeyEaary 28, se 
es ne LD. 140,. 62-1 BCA par, 3299, 4 Gov. Contr. par. 266¢f). ; . 


| AI. eee _ ALLIED CONTRACTORS, INC. oe Can 0;\! eee 


a: September 26, 1962 


a poet of ‘the: Seither for the month | or: other cia in. question, ‘tot noe 


a only as ‘to the year: in: which the contract. performance was affected, - | 


_» but for several past years, an acceptable total for Pea a. pat- i 
tern for comparison being 10 years. - ee 


_ _. It is well settled that the term Seeraeaa lig severe. eather”: dost ee _ 
a se include any. and all weather which prevents work under the contract. 


- The phrase means only that weather surpassing 1 In severity the weather © 
‘usually encountered or reasonably | to be. expected In the particular 
locality during the time of the year involved.* : 
‘The Board accepts the official statement of the Weather eee 


(that a record was established for cold weather during the first 16 days - * 


- of March 1960) as meeting the Board’s criteria, since itis common | 


bye. knowledge that establishment, of such a new econ takes into account 


_ the records of previous years. The records of heavy. snowfall which we 

bes occurred. on several days during that period. serve to. ‘reinforce our” 0 
_. opinion, although standing alone, without, evidence as. to records of - A eee 
reo, f ‘previous years, they would not suffice, =e ft 
'. Accordingly, we find that appellant i is entitled to « an extension of 4 ~~ 


oo days for excusable delay: due to uae severe weather, on | March a, 


-8,4,10 and 16, 1960. 


The other portions of this claim are not supported - the is oe 


| : It is well known that considerable rain may be expected during April [aa 


~ and May In: this area, and that the Potomac nearly always: reaches: 


: flood stage in. the spring. one ee occurrences are. not unforesee- ae 


| able or unusual. 


3 weather must have been in fact unforeseeable. Any prudent man would have | 
ont anticipated. that he would . have. been. delayed at least. two. days: by. bad: 


weather, if not more. 


The appeal : as to Claim No. 8 Is sustained to the extent of 4 days! 
excusable delay. ae | 
. Jt is denied as to ‘the remainder of the delays eged in » Claim No. 
*4 Central Wrecking Gorsovations TBCA—69_ (March 29, 1957 ), 64 TD, 145, BTL BOA 
par. 1209 ; Urban Plumbing and. HH eating Compan, IBCA-43 (November 21, aoe) 63 I. D. 


881, 56-1 BCA par. 1102... 
x oot Ct. Cl, 195, 229 (1942); . See also 14 Comp, Gon. 481, 433, (1984). 


Pets SN Caribbean + Engineering Company Vv. United States the Coure? ‘- a a 
- said: e | oe ae: 


RR To be. enticed: to: ‘an extension on. account. of pad favsatnen ‘the bad~ ; 


3 ons, 
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o -Conelusion 


“The epee is sustedried as sto Claim No. x i" ae extent tof 2 cas of. 


3 


eae delay,.as to: Ttem. lof Claim. No. 4. to the extent of 3: daysof - : 
excusable delay, and ag to Claim No.8 to the extent.of 4 days of excus- 


- able delay, a total of 9 days. The proposed assessment Es plas ok 


a damages will be reduced accordingly. - 
_ The er iS. denied 2 as to > alll ae claims. 


. - 


| Tunas M. Donstox, ut ember. . 


Wa cONCUR: 


> Pau H, Gar, Chairman. 


“Soun J. Hywss, Member. Ee a 


bo Y Ly Ae : 
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an 
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Sores APPEAL OF D. I. MOFFITT COMPANY 
- -Tmoa-285 | Decided. October 8, 1962. 


| Contracts: : ‘Drawings Contrabts: Interpretation | 


Drawings that do not expressly ‘purport: to allocate the ‘work alow on them > 


Bs: between separate bid’ proposals, defined in the. ‘specifications and F oa 


oe awarded” to different contractors, will not be. construed. as. attempting. to. SO. 


7 allocate the work, where such @ construction would tend. to. confuse rather ae 


. than clarify the line oF demarcation expressed in the specifications... 


- Contracts: Interpretation —Contracts: Specifications 


5 The phrase “existing water system” in ‘specifications ‘that do. not. else- — 


where clarify ‘this phrase, which is also left unclarified by other aids: to 

interpretation, does. not comprehend a waterline “whose addition. to the 
a4 system - is: provided | for in the same specifications, Since the ordinary 
oe meaning of © language. thr oughout - the country. is given. to words: Unless 
-. _ cireumstances show that a different mente: is eases 


“BOARD oF CONTRACT APPEALS 


This appeal, 1S 5 from the. contracting officer’ Ss. denial of appellant's 


| f a for an equitable adjustment « of the contract price in the amount — 2 


- of $5,150. 97, as additional compensation for performance of 2 phase’ i. 


of hospital construction work allegedly, not required ee the: contract ap Ys. 
~ terms. - | Sey 
. The claim arises out of the srstellation of certain outside. an | 

~ service pipelines for. a hospital. which appellant, a partnership, had = 
contracted to enlarge and. remodel. The contracting officer directed 


7 appellant, over its. protests, to install these pipelines, and. appellant 


F thereupon, through’ a. sub-contractor, installed the. pipelines - ma. | 


3 satisfactory manner. The claim is predicated on: the theory. that the | 


contract:.did not. require appellant to perform the work in: dispute, ay 
-and that the contracting: officer’s directions amounted, therefore,toa 
change within the meaning of the “Changes” clause, (clause 7 of the 4 te 


contract. The appeal is timely... 


The invitation. for bids. on the hospital project, which was ae oo 
on the Pine Ridge Indian. Reservation in South Dakota, provided 
. for the: awarding of a-contract or contracts on the basis of bids 


7 received. for two “Base. Proposals,” designated as No. 1.and. No. 2 


2s respectively. | The advertising resulted in the award of two separate gate Ba 

. contracts. ‘Appellant submitted a bid on each proposal, ‘but -was 
awarded only ‘the contract for the work included in. Base: Proposal 2 es 
No. 1. Another. firm, which had also submitted a bid on each - 
| ~ proposal, was awarded the contract for’ Base Proposal No, 2. Both | 


| 2 Proposals were included ; in a single set of ares and. drawings. : 


a. 69 I. D. No. 107 
a 605169621. 


162 — DECISIONS oF THE ‘DUPARTMEN'T OF. THE INTERIOR [69 LD. 


The Sonteace: ‘with: ‘appellants Aediwanted as ee 14-90-150-310, 7 
was on Standard Form 23 (Revised March 1958) and incorporated. - 
the General Provisions of Standard Form 234 (March 1953) for — 


~ construction contracts. Generally. speaking, it called for (1) construc: : | 


tion of a major addition to the hospital building; (2) demolition of 


existing structures that. encroached on the site for the addition; and - 


(3) remodeling of the remainder of the hospital building. Tt was: 


awarded to. eee on Jt une » 19, 1959; _and the contract price was 


$781,200. os 

‘The contract for the oe dadiided m Base re No. 2 was - 
limited in scope to. certain water service facilities for the hospital 
plant. It was also awarded on June 19, 1959, and the contract price 
was $36,000.00. i : 

The problem presented by this ea 1s to Haein ss hispier the 
work in dispute forms a part of Base Proposal No. 1 or of Base Pro- 
posal No. 2, as those proposals are defined in the two.contracts. Three 
construction items are involved. First, a 6-inch waterline that was to 
diverge from the existing supply main for the hospital at a point south 
of the addition, that was to follow a rectangular course around the 
south, east and north sides of the addition, and that was to rejoin the 

‘supply main at a point north of the existing hospital building (herein- 
after called the.by-pass line).. Second, a 4-inch waterline that was to 
run from the existing supply main to the addition (hereinafter called 
the service line). Third, a 4-inch waterline that was to run from the 
by-pass line to a location to which an existing fire hydrant was to be 
moved (hereinafter called the relocated fire hydrant line). The con- 
tracting officer ruled that all three items were parts of Base Proposal 
_ No. 1, and, hence, were work which appellant was onan to per- 
form without additional compensation. 


__. Appellant contends, on the contrary, that all three items were parts - 
‘a of Base Proposal No. 2, and should have been performed by the con-— 


tractor to whom that proposal was awarded. In support of this con- 
tention D. L. Moffitt, one of appellant’s two partners, testified at the — 


_ hearing that the costs of the disputed waterlines were not included in 


| appellants bid on Base Proposal No. 1, but were included in its bid on 
Base Proposal No. 2, since, as will be seen; the latter. proposal specifi- 
cally. covered een: to existing water system.” ? There is no 


; testimony to indicate that during: the. period of contract formation oe 


“4 ‘Appellant’s bid price on ‘Base Proposal No. 2 was $40, 000. 00, which exceeded the suc- 
cessful bidder’s price by $4,000. 00. 
42 Like statements were made in. letters fcoii appellant to the contracting” pfiest dated 


October 18, 1959 (Exhibit 16), January 7, 1960 (Exhibit 21), and June 24, 1960 (Exhibit 


_ 24), and- in, an. undated letter Teceived by the ‘Government on Sd 12, 1961 _ 
7 hibit ape ae. . 
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, a @ither partner 1 was 1s consciously a: aware of the “presence ce ambiguity ’ in : 
a this: phrase or in related portions of the peer and drawings. 


eet | Specifications — 


The two base propose are defined, cpanel in subparagraphs . 
‘b(1) and b(2) of Paragraph 1, entitled “Location and Scope of 


~ Work, ” of the General Conditions of Specification No. ‘1459, - es 


| follows: co 


(1) Base Proposal No. q: Furnish all labor, materials, services, and aedioniant 


a ‘required to construct. hospital facilities, complete, in strict accordance with the 


‘, contract drawings and specifications. ‘This proposal does not include the water 
storage. tank and. connections, ee which are included under Base eee 


7? No.2 * * *, | _ 
_ ~~ (2). Base Proposal No. Os Purntsh all jabor, materials, services, and equipment 


| required 1 to construct the 75, 000 gallon elevated. steel water storage tank, inelud- | 
ing connections, to existing water system, complete, in strict accordance with the , 
contract drawings and specifications. (Italics supplied.) ~ 


The portion of Specification No. 14-59 entitled “Outside Utilities” 


& 4 contains sections dealing with “Waterlines and Appurtenances” and = 
with “Water Storage. Facilities.” The former (section 2) is devoted | 


to materials, thethods and workmanship, and contains nothing which 


ii might serve to sharpen the line of demarcation, as drawn in ithe above. 


quoted provisions of the General Conditions, between. Base Proposal ee 


_ No. 1 and Base Proposal No. 2. The latter (section 3) specifically. de-. 


| scribes three items of work, namely, an altitude valve and vault, a 7 


check valve and vault, and a 75,000 gallon elevated steel water storage _ 
tank, ‘While the section contains no indication of the proposal under _ 


which these items respectively. fall, appellant. concedes. that the first | 

- falls under Base Proposal No. 1, while the Government concedes that 
the § second and third fall under Base Proposal No. 2. Hence, none of 

them are involved in the present dispute, 7 

The “Water Storage Facilities” section does, ower open with the : 

: following general language: - oe ak * a ee o 
3. WATER STORAGE “FACILITIES: ‘This section ‘of the. specifications. in- 


cludes the furnishing of all labor, materials, equipment, tools and services for the _ 4 as 
construction of water storage improvements as shown on the applicable drawings a 


and specified herein, complete and ready for use. 
_ The Contractor shall stake out the water storage improvements 7 = *, 


It is difficult to tell whether the “water storage oii ona thus 


- mentioned are intended to comprise only the three items of work sub- 


sequently: described in the same section, or are intended to extend to 


_ other items of work not there specifically | described. But whichever is 


sta 


- ay be the C086, 1 the section Ore not in any event shed light o on n the 7 | 


Poa 
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~ problem of what are i Hesse ions? which ibs General. Conditions ; 
of the specifications exclude from. Base aad No. A “and include 
in 1 Base Proposal No. 2. | | oe : 

| | Drawings te 
Ott ees drawings. listed 3 m Specification No. 14-59 so two are 2 per- “8 


; : tinent to. the. disputed. water line construction. One of these i is Sheet - 
No. 1 of Drawing No. J-73A-1, dated April 20, 1959, and. designated a 


a “Title, Plot Plan & Indexes” ; the other is sheet. No. Ya of Drawing 


No. Y-659, likewise dated April 22, 1959, and aia eens a Wale 
: Storage Improvements.” : 


The “Title, Plot. Plan & Indexes” drawing ahawed the existing | a 


water: supply main for the hospital, indicated that this main crossed 
the space to be occupied. by the new addition, and contained directions — 
to the effect that the main was to be cut and plugged at the point 
where it entered and the point where it left that space. The drawing 
also. showed the by- -pass line and indicated that this line ‘would be the 
means through which water would reach the existing building once 

the old main had been. cut and. plugged. The service line and the 
relocated fire hydrant line were also shown. Finally, the drawing 
contained certain notes pertaining to water: service. ‘One of these 
was a general note reading: “Refer to. DWG. Y=4 for water storage 
tank, valve vaults and connecting piping.” “A second note stated : 
“Reroute 6’’ water main around addition see Sheet Y-1.”., _ Appended 
to this note was an arrow’ pointing to the by- -pass line. A third note 


stated: “6’” connection for water. storage tank——See Sh. Y-1.”, The . 


~ Jast note had two arrows appended t to it, one of which was directed to 
a point on the existing supply main nearer the source of supply. than 
the point at which the by-pass line was, to diverge, and. the other of 
which was directed to a point on the latter line. 

The “Water Storage. Improvements” drawing pontaed | a pen i 


© 3 designated ' “Location Plan New Water Storage. Tank. Ue “This section 


showed the existing water supply main, the. -by- “pass, line, the service . 


— line, and the relocated fire hydrant line in the same positions as. shown 


on the “Title, Plot Plan & Indexes” drawing. “Unlike that drawing, it. 
also showed the 75,000 gallon elevated water tank and the check valve 


tad and vault described 3 in the “Water Storage Facilities” section of the | 


. specifications, together with a 6-inch inlet line running from the exist- _ 
ing supply: main. through the. check valve and vault-to the storage - 


Tag : | tank, and a 6- inch outlet Ime running from the storage tank to the by- 
7 pass Ine.’ 3 The point, at which the tank inlet lime left. the existing — = 


ee The altitude valve and ‘vault was shown on a different settion of the “Water Storage s 
| Tunroyementa” drawing, and appears. to have. had no. ates Somrewon with any.of.the 


eS water lines here in dispute, 


Set 
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- only main and the point at which Gis tank outlet line cone the a by- | ; 


pass . line | were the same as the points marked | on. the “Title, Plot. Plan tn 
. & Indexes” drawing. by. the arrows appended to the note referring to 

a “connection. for water storage tank.” That note, however, was not | 
reproduced. on. the “Water Storage Improvements” drawing. In- | 
stead, the latter contained a note “Connect new 6” line to exist. cwater- 


line”: to which. were: appended two arrows, and, while one of these 


arrows was directed to the point where ie tank inlet line left the’ o 


existing supply main, the other. was directed, not to the point. where 
the tank outlet line joined the by-pass line, but to the point. where the — 


by-pass line diverged from the existing supply main. On the “Water. . 


. Storage Improvements” drawing. the. by-pass. line, service line; Te 
located fire hydrant. line, tank inlet line and tank outlet line were 


~~ all depicted in: the same manner. and. were all. — “New Water : 


> ine? *. | | 2 
| ‘Neither dr awing. is sof any “Teal. ‘assistance in. ea the. line 
of demarcation between the two base. proposals, as defined in the 
General Conditions., They make no mention whatsoever of either : 
proposal, much less. purport to allocate ene items of work to. 
one or the other of them.. i ee 

_ The Government argues that all of the new. waterline chown. on 
the “Title, Plot.Plan .& Indexes” drawing should. be considered as _ 
parts of Base: Proposal. No. 1, but there is no statement to that effect. 
in, the drawing or elsewhere in the: contract. Moreover, the repeated 
references i in the notes.on that drawing to. the. “Water Storage Im- 
provements” drawing indicate. that. the two drawings. were intended 
to. be. read together rather than separately.. The references in the 
notes, it. will: be.cbserved, are not. limited to. items, such:as the water | 


i storage.tank,. which are not shown. on the “Title, Plot Plan & Indexes” = 


; drawing, but. also cover the. by-pass line, which is shown. on both | 


~ 3s drawings. This overlapping hardly mee an. intent to allocate. the e 


work in accordance. with the particular. drawing on which. it appears. — 
Appellant argues that all of the lines. designated on.the:“Water 


Storage Improvements” drawing as “New Waterline” should. be. con- a 
sidered as parts of Base Proposal No. 2, but, here again, there isno - 


statement to that’ effect in the drawing or elsewhere i in the contract. 


ie os This argument i is also. open to the obvious answer that. a new waterline: 


i frequently serves purposes which have nothing at. all to do with con- 7 


Te necting : a new water storage facility to an existing water system. This SES 


ds pointedly illustrated by: the fact that j In the present. ci case neither the . = o 


; 7 7 4a line, not. here in ‘dispute, running from the tank outlet Tine to a new ‘fire hydrint,, 
— also so > depicted. and. sci! ; o> i oS 
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service line nor the relocated fire hydrant line functions: as 2 connec- 


= tion between the new storage tank and the existing system. 
The use of arrows on the drawings to designate particular points of 


~ connection is too hit-and-miss to be of value in determining the ques- _ 
_. tion at issue. The point at which the tank inlet line leaves the existing 


supply main is so designated on both drawings, the point at which the — 
_ by-pass line diverges from the existing supply main is so designated — 
only on the “Water Storage Improvements” drawing, the point at. . 


~ ». which the tank outlet line joins:the by-pass line is so designated only 
on the “Title, Plot Plan & Indexes” drawing, and the point at which 


‘the by-pass rejoins the existing supply main is so designated on | 


-_ neither. Each party disregards the arrows in the drawing upon which © 
the other party relies, a process scarcely justified by the rule that a — 
~~ contract is to be interpreted as a whole and the meaning gathered. froni- 


the entire context. If, indeed, it was the draftman’s intent that the — 


arrows, or certain of them, should serve as means of demarcation — 


| between the waterlines to be constructed under one proposal and those | 
to be constructed under the other, that. intent was nowhere put into _ 


a ‘words and was represented in the oe by symbols which are” / 
neither consistent nor complete. a 
_.. All things considered, both drawings appear to have been expe oe 
_ for the purpose of showing the work that was tobe done, and not for ._ 
the purpose of showing how it was to be divided between the twobase 
- proposals. The arrows, for example, produce no problem if they are - 
viewed merely as. deseriptive: of the physical connections between _ 
_. various waterlines, whereas they raise rather than resolve conflicts 
if they are viewed as descriptive of the legal responsibilities of the 
_-respective contractors in the event of separate awards upon the base 


proposals. That the drawings should be read as a unified definition . 
of the coverage of the whole job, and not as a combination of separate — 


+ definitions of the coverage of the individual base proposals, is sug- — | 


gested by the statement'in the schedule of the contract that: “The 


oe specifications and: drawings are prepared for the entire project and — 


it is the responsibility of the bidders to use the material mPEoee to “2 
- the peopest eta ae = 


Connections to Existing Water System a: 


The clearest: expression of the intent of the parties as to the scope : 


- of the work included in Base Proposal No. 2, and, consequently, ex- 


cluded from Base Proposal No. 1, is to be fourid in the previously : 


aa quoted provisions of the General Conditions, and, particularly, in 


-S TV, -P, Loftis Company Y. United States, 110-Ct, Cl. 551, 628 (1948) ; Whyte Construc- 
tion Company, IBCA-204 (October 3, 1960), 60-2 BCA par. 2748, 2 Goy. Contr. a 
Restatement, omar. sec. Gc a . . ey 7 


Te! 


Met} DL, MOFFITT COMPANY "SE ge age _ pee 


On 3, 1968, a = 


: ‘the oa “the es 5,000. ‘gallon elavated: atesl. ee Borage ae in- ca Se 
‘cluding connections to existing water system, complete.” *” The con- 


tracting officer ruled that the by=pass. line was: not a part of the 
~ “connections”. mentioned in this phrase, but was, as he put it, “a new - __ 
- segment of the eae. aa si ee cannot. cg with this uae _ 


me pretation. - ee 
It certainly requires no danenatration that die: word reece” a 
‘as ordinarily used in everyday speech, refers to the present and not 


to the future, and that, therefore, in the context in which it here ap- | ‘ 


_. pears it refers to the water system existing when the contract was 
-- made. Nor do we understand the contracting officer as subscribing _ 
toa different view. His thinking appears to-have been that the by- 
pass line, since it was to be substituted for a segment: of the supply ic 
~ . main in existence when the contract..was made, should be regarded as. 
- being just as much a.part of the “existing” water: system as was the ~ 


- ‘segment which it. was to. replace, even though such substitution was _ 


to oceur only after the contract had been made. This, however, does. 


not represent a normal. usage of the word. “existing. - Certainly, an 
~ automobile owner would not, for example, consider a. new four-barrel 
carburetor which he intended to have installed in replacement ofan 
old two- barrel carburetor as being a part of his “existing” automobile oo 


until it had been actually acquired and installed. . Likewise, in every-_ 


_ day speech an “existing” water system consists of segments which . _ 

- are currently i in existence, and does not. include seoments. which are. 
still only 3 o contemplation. Furthermore, if the by-pass line is to be _ 

treated as “a new segment of the existing system,” it is difficult to see 
why the tank inlet and outlet lines should not be similarly treated, for, na 


7 once they had been constructed, they too would become integral seg- | 


ments of the water system. The rule is that “the ordinary meaning — ie 
ie of. language throughout the country is given to words unless: circum- mia 
stances show that a ‘different meaning is applicable.’ 26° Tn our opinion, Parson 


the contracting officer’s view that the by-pass line should: be treated 
asa part of the “existing” water system, rather than as a eee : 
does not comport with that rule. | 


~The Board holds that een eg the by- pass Tine was a part — * 
of the work to be performed under Base Proposal No. 2. Both _ 


- physically ‘and functionally that line served to connect the new water 


oe storage tank with the water system | in existence when the contract. =. : 


was made. Unless either the portion before or the portion after the | oC 
~~ point of junction with the tank outlet line was constructed, the stored | 


water would have no way at all of. reaching 8 any part of the hospital an 
Ps building, and unless both of those portions were constructed the stor ed a 


© Restatement, Contracts, sec. 285 (a); + Geurye A, Putter Company, Eng: BCA No. 1598, = 
7 a ote 25. 1961). — 


a a 
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7 water would not be apable of being fed into ie water system 3 inthe 


mas manner contemplated by. the drawings. Conversely, replacement of 


the existing supply main by the by-pass line was not: absolutely essen- 
tial for the continued operation of the water system in the manner 
in which it had been operated: before the making of the contract, since — 
- the segment of that ‘main which crossed the site of the hospital addi- 
tion was so deeply buried that the addition could be, and was, con- — 
structed without interfering with the use of this segment. Moreover, 
just as the word “complete” after the word “hospital facilities” in - 
. Base Proposal No; 1 comprehends a myriad of individual items of © 
_. work: that’ are described: in the specifications or drawings but not 
enumerated in the proposal itself, so too does the word. “complete”. in 


Base Proposal No. 2 import that the term “connections to existing — . 


es water system” was used in a comprehensive rather than‘a restrictive © 
sense.» ‘Appellant; accordingly, is entitled to an equitable adjustment | 

under the “Changes” clanse of the contract for os installation = the i 

,. Py pass lines 0 7 
On the other’ hand, ie Board’ Holds that sonstmistion cone the service: 


Tine and gonseeuction: ofthe replacement fire hydrant line were parts 


of the work to be performed under Base Proposal No. 1. . These-lines- 


_ "were: ineapable of being ‘used as connections’ between ‘the: new: water © oe Be 
: storage tank and the existing water system. ‘To the contrary, they 


s were 1n reality new service outlets through : ‘which water ‘was tobe 
conducted to-new or relocated points of consumption: off that system. - 


‘ Appellant, accordingly, i is not‘ entitled ‘to an equitable adjustment on 
| account of either the service line or the replacement. fire hydrant line. 
~The contracting Officer in: his decision expressly refrained from 


: making any ‘determination upon the amount of the equitable adjust-_ 


ment, should one ultimately be found due, and no testimony upon the 
: question of ‘amount was: presented at. the- hearing. The case, there- 


a a work in gontroversy the appeal i is denied, 


~ fore, is remanded to the’ contracting officer for : determination of the 
| amount of the equitable adjustment, to be made for installation of the 


| by-pass line, subject ‘to the’ contractor’s right to: bugis from: such ee 


‘i determination under the “Disputes” clause of the contract. 


Conelusion te ee ae 


a! With oe to the Me pass Tine the ‘appeal i is ‘sustained and ‘he = 
case is remanded to the contracting ‘officer for further proceedings = 
consistent with this. opinion. : With respect . to the other items of _ 


ae ee _ Horeeer J, Stavonzen, Member. - 

We c ‘concur: = | at 4 ain 
-Paur H. Ganrr, G hatrman. ~~. 

7 Joun J. Hynzs, Member. aaa ee a 


oe ee ee - BRUCE. ANDERSON ph a ae 160 et 


: "BRUCE ANDERSON 
828696 ~ ” patie October 10, 1962 


“oil and Gas Tenkee: Acquired jana Leases—Oil and Gas bacsi ‘Aereagé- 
ie | Limitations—Oil and Gas Leases: eee and Gas Leases: 
7 -. Future and Fractional Interest'Leases’ : 


. The limitation of 2, 560. acres which may be included ‘in an seneiren lands oil 

and gas lease offer is imposed for the purpose of confining the physical 

~ extent of a lease and that acreage.may not be exceeded in ‘an. offer even 
2 though the United States owns less than the entire interest in. the oil and. 
| - gas deposits so that.the net acreage chargeable to the offeror. and as which 
| o- he must pay rental i is s less than 2,560 acres, - a. 7 


APPEAL FROM THE BUREAU OF ‘LAND. MANAGEMENT 


aries Anderson: has appealed to the Secretary of the Interior from 


| ? ey a5 a decision of the Acting Director, Bureau of Land Management; dated 
_ September 22, 1960, rejecting Anderson’s offer ' (BLM-A 045986) to 9. 
“lease the: Government’s. 75 percent undivided interest ‘in the oil and ; uae 


gas deposits i in 20 tracts of land in Pennsylvania under the terms of the 


_ of the total acreage). 


cere * SOn ds anuary 14, 1960, Mew K. ce ce. andes BLM-A 045569, a 
os andy acob.N. Wasserman; offeror under BLM—A. 047588, both of whose. ‘yee 
offers are in partial conflict with the Anderson offer, filed ajoint pro- 
. test against the Anderson offer on the ground that the offer violatesa 

_ ‘regulation of the re a ee offers to not more than 2. 960 os 


. acres. 


43 CFR 200. 8(g) (1) (i). : 


_- Anderson.contends that: the undivided. facpional een seed ty 
ae = eoud by the United States in the area applied for does not exceed 
the maximum acreage permitted to be included in a lease offer and =~ 


uit 


Mineral Leasing Act for poduned: Lands. (80 US. C., 1958 ed.., ‘secs. zs ie 
851-859). oe 

. The offer, filed on Jaa anuary 94, 1958, ‘covers an area of 3; 387, Bi acres. . 

The net total area is stated 1 in the offer to be 2, 540. 88 acres s(75 Pe cent, Z ; : 


‘The. protest: was. dismissed by’ the: jiastorny States and offices on Soe 
J anuary 18, 1960, but, ‘on. appeal, the Acting Director held that the. aoe eo 

acreage applied for excéeds that permitted to be included in a Tease. 
- offer under 48 CFR 200.8 (d) and that, the offer must be re) cS under Fe ge 


| that the net acreage in his offer is less than the 2,560-acre limitation. an 


_: He relies for support of his argument on the fact that in computing =~; 
acreage holdings under the Mineral Leasing Act for Acquired Lands 
only that part of the total acreage involved in a lease which is pro- 
oe portionate to the ownership of the United States of the. mineral. Oe oe 
 Tesources: therein i is. charged: 8 as acreage holdings (43 CFR 200. 8) and ce 
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on the further fact that. where fhe: interest. of fis nits: States a ( 


7 the oil and gas underlying any tract or tracts described in a lease 


is an undivided fractional interest rentals and royalties are payable — 


_ in the same proportion as the undivided fractional interest. of the | 


_ United States is to. the 100 percent interest (Form 4-1196, sec. 4(a) of 
the Lease Terms; see also Ttem 4 under Special Instructions). | 
‘However, as pointed - out in Merwin E. Liss, Cumberland and 
Riche Gas Go., 67 I.D. 885 (1960), it does not follow that either 
. the method of computing the maximum permissible holdings in a 
State or the apportionment of rentals when the United States owns 
only a -fractional interest in the oil and. gas deposits 1S applicable 
to the maximum acreage which may be included in one lease offer. 
The: limitation on the amount of acreage which may be included in 
one lease offer is imposed to confine the physical extent of leases for 
- purposes of administration and no reason has been advanced why 
the physical extent of leases should be larger when the United States 
-- owns less than 100 percent interest in the oil and gas deposits. The | 


ae problems of administration remain: the samie.. 


In any event, the regulation is clear. It ere that her. area 
~ covered by a ene offer ‘must not exceed 2,560 acres, except. where — 


the rule of approximation applies. Obviously. that rule does not 
me apply to the present offer which is for. 20 eeparate tracts of jand e 


covering a total of 3,887.84 acres. — 
_. Nor may the offer ‘be approved. for 2,560 acres ae thins oe | 


| , vision of 43 CFR 200. 8(g) (2) (11) hich permits a defective offer — 
_ to ripen into a lease covering 2,560 acres where the offer covers not — 


; ~ more. than 10 percent. over the maximum allowable acreage of 2 560 


acres. As-the Anderson offer is for a much larger over age. than’ the | a 


10 percent allowable, the defect in the offer cannot be waived. | 
- Accordingly; it was: Proper: for the Acting Director, to ee the ia 
“Anderson offer. 3 

‘Therefore, pursuant to the ahs Beleosiea. to the ‘Solicitor 
s the. Seeretary of the Interior (sec. 210.2.2A (4) (a), Departmental 
_ Manual; 24 F. R. 1848), the decision of the Acting Director, Bureau 

of Land encecen! dated. September 22, 1966, is: affirmed. 


i fs Epwarp Ww. Fisuer,, 
% ey Solicitor 


fe 8. _MERWIN E. BB ee 
 A-28896- ~ : = "Decided October 10, 1962 _— | 
Oil and Gas Leases!’ Consent ‘ot ‘Agenoy—Oil and Gas Tedeed: Discretion to 


Lease—Mineral Leasing. Act for. Acquired Lands: Consent of Agency. 


“Under the Mineral “Act. for Acquired Lands, the Secretary of the. Interior is 
~ not requir ed. to reject an offer to lease for oil and gas purposes land. conveyed . 

- to. a. State in which the United States has reserved. a fractional mineral : 

: interest | because the ‘offeror reftises to accept the terms. announced: by the 


State as the. condition of. its consent to the issuance of the lease ; ‘whether a 


_ to lease or not to lease must be based upon a determination whether the 
pest. interests of the United States will be served thereby. | 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


7 "Merwin E. Liss applied for. an oil: and gas lease pursuant. to the _ 
Mineral Leasing Act for Acquired Lands (80 U.S.C., 1958 ed., sec. 
851 et seg. ). His offer was for the 75 percent interdet of the United 


States in the oil and gas deposits in lands conveyed to the State of 


Pennsylvania subj ect to a reservation to the United States of a 75 
percent interest. in the minerals. The State Department of Forests. 
and Waters, in response to an inquiry from the Eastern States land’ 
office, stated that it had no objection to issuancé of a lease subj ect to 
the incorporation of certain stipulations in the lease governing the 
use of State forest roads and the approval of locations of well sites 
and other facilities. , 

The Eastern States land office mag uined Liss by deciicn of Septem- = 
ber 20, 1960, to consent to the stipulations. Liss refused and appealed — 
to the Director: On March 81, 1961, the Appeals. Officer affirmed the 
land office, holding that the Dep: artment was prohibited by law from 
issuing “a leas without the consent of the instrumentality having 
jurisdiction over the land. Liss has apres some that decision to. 
the Secretary. | 

In his appeal to the Secretary, the spnellant reaffirms his obj ection 
to the scope of the conditions imposed by the State but he. also con- 
_ tends that the statutory provision upon which the Appeals Officer 
relied does not apply to the State of Pennsylvania. a | 
— Section 8 of the Mineral A eee: Act for ac a ed. Lands provides 7 
“an: applicable part: | 


hk * No mineral deposit soyeied: by” this: Section: [which deposits fieiiae: oil: 


and gas] shall-be leased except with the consent of the head of the. executive 4 
department, independent establishment, or instrumentality having jurisdiction = 


over the lands containing such deposits * *°* and subject. to such conditions as — 
‘that official may prescribe to insure the adequate utilization. of. the lands for 

- * the primary purposes -for which they have been acquired or are being unpas 
: ees ae, Se 8.0., 1958 ed., sec. aes : 


wes 
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The ‘Departmient has construed this provision by ropilion: as ict 
applying to a State or any agency thereof. cara oe ae CER 7 


1960 Supp., 200.3(c) ). reads as follows: 


| (ey. Where the United States has conveyed the title to, or otherwise iganeteveed): 


the control of the surface of the lands containing the deposits to any State. -or : 
- any political subdivision, agency or instrumentality thereof, or A college or any . 
ey other educational corporation, or association, or a charitable or religious cor- 
“i poration or association, such, ‘party: shall be given written notification by. cer-- 
tified mail of the application for the permit or. lease,. and shall be afforded a 
me reasonable period. of time within which to suggest any stipulations deemed by - 


| it. to be necessary for the protection of existing surface improvements or uses 


to be included in the permit or lease, setting forth the facts supporting the 
“necessity thereof, and also to file any objections it may have to the issuance * 


thereof. Where such party opposes the issuance of the permit or. lease, the facts. 


‘submitted in Support must be carefully considered and each case separately 


decided on its merits. However, such opposition affords no. legal: basis or au- 


thority to refuse. to issue the permit.or lease for the reserved minerals in the 


— lands; in such case, the final determination whether to issue the permit or lease 
fenends upon whether the interests of the United States. would pest be served : 
thereby. | | 7 


7 ‘The last two sentences: of the ‘eiilaties, pats It aii hint the re. 


fusal bya ‘State to consent to issuance of a lease affords no legal basis 


for refusing to issue a lease. ‘Such a lease can still be issued if it is. 7 


determined A that the interests a the United States will best, be. served oe 


_ thereby. 


Thus I conclude that Liss’ isa offer should not: be summarily re- 
jected on the ground that the Department cannot issue him a lease 


if he fails to accept the stipulations of the State. Instead, ‘the case. 


: should be reconsidered to determine if some accorimodation can be 


reached with the State in light of Liss’ objections. Tf not, a decision 


_ should be made whether the interests of the United States would. . 
best be served by insistence upon the offeror’s acceptance of the State’s 


stipulations and rejection of the offer if he does not accept, or by | 


7 issuance of a lease without regard to such stipulations, all in the ex 


| _ercise of the Secretary’s statutory discretion to lease or not to lease. 


See Richfield Oi Company et al., 66 LD. 106 (1969); Russell AL 


3 Reay, A-28578 (February 24, 1961). 


- cision. | 


Therefore, pursuant to the authority dissated to the. Solicitor by / 


the Secretary of the Interior (sec. 210.2. 2A (4) (a), Departmental 


Manual; 94 FR. 1848), the decision appealed from is reversed and 
the case is remanded for further reacties consistent t with this de- - 7 


eee _ a Epwarp Ww. Fisuer, ~- 


Deputy Solicitor. ian es 
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“APPEAL OF SOUTHWEST WELDING ‘AND MANUFACTURING ‘DIVI- 7 
: | SION, YUBA CONSOLIDATED INDUSTRIES, INC. oz 


TBCA-281 ae Decided October 29, 1962 


"Contracts: Delays of Contractor—Contracts: Damages: ‘Liquidatea Damages 7 


= (Contract provisions for liquidated damages are not converted | ‘into. a penaity 
where’ no ‘actual damage is caused toe the Government by_ the contractor’s - 


delay. Such provisions are: to be Judged as of the. time of making the . - 


contract. 


Contracts: Delars of. Contractor—Contracts: Performance 


‘Where a supply contract contains two separate required déliver y dates for two ; 
lots of: equipment. to be delivered to. the work site, and one lot is delivered 15 
days late, the: delivery of the remaining lot ‘on time does not constitute ‘sub- 

a Be ‘Stantial performance. e. | . 7 | 


Contracts: Delays of Contiinton= Coiltvacte: ‘Waiver and Estoppel 


AD agreement between ‘the Government and its general contr actor for a dam, — oa 
to extend the time for completion including the time for installation of Gov- 


fs -ernment-furnished equipment, does not oper ate. as a waiver by the. Govern- | 

‘ment. of the delivery schedule. in the separate contract with the supplier of — 

the. equipment. . The equipment. contractor had no knowledge of the extension | 

5, of the general contract until after delivery of the equipment, - N 0 representa- . 
> “tions concerning such exterision were > made. to the equipment « contractor by 

_ the Government. | = aoe 


_— BOARD OF CONTRACT APPEALS 


| This imal appeal’ is ‘concerned with the denial By the santiitptihe | 
officer of the contractor’s claim of $4,500 withheld by the Government ™ 
as liquidated damages fora delay of 15 days i in delivery of equipment : 


to the site of Trinity Dam in California. Oral arguments were heard - 


oot the Board in Los Angeles, California, on March 23, 1962. 
. The contract was awarded June 80, 1958, on Standard Form 33 (Oct. | 
4957 Edition). It contained Standard: Form 32 (Oct. 1957 Edition) 


‘and called for the furnishing of penstock header and outlet pipe for | 


a total lump sum price of 2, 313, 958. ‘De cliveries were > to be made , as 

toll ows: oh 
Part A. Wye branch and all anchor bolts, complete within aU call so 

ead ar days. a | 
- Part B. All remaining material, complete within 720 csiehdar ‘ie 
Liquidated damages of $300 per day were provided by the last:sub- — 


- Paragraph apetecaiaias | of t Paragraph B-10 of the. ee Condi o ‘s 
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tong of | the contract for delay in delivery of any portion of this e 
* equipment.* | - 


Part A was accordingly required to be dslivered by June @ 27, 1959. ie ee 


but was actually delivered 15 days later. We are not are here 


, Bae with Part B, which was delivered timely. As matters turned out, the — 


_wye branch was delivered before it was actually needed, for within 7 
_-a few months after the award of the contract to appellant, the general — 
 contracter who was building the dam altered his construction schedule 


so that the wye branch was not required by him on July 1, 1959 (the 


- original date he had specified for installation of the wye branch). 
Further changes.in the dam construction schedule ultimately made it 


: _ unnecessary for the general contractor to install the wye branch until 
- . -about March 1961, or nearly 22 months after it had been delivered. = 
_ This, then, is the crux of appellant’s claim: that since the Ce a 


ment. suffered no actual damage by reason of the delay of 15 days in 


_ the delivery of the wye branch, the liquidated damages clause provided : 


-. for an unenforceable penalty. | 
It appears that the appellant. was not aware of ihe changes and ae 


delays involved in the construction program of the general contractor, 
until after the wye branch had been delivered to the work site. ow. | 
ever, appellant argues that. the Government, by agreeing with the: 


- general contractor “with respect to extended datos for installation of _ 


the wye branch as specified in the general contractor’s construction 
schedule, effectively wanes the delivery date required by appellant's 


i contract. 


_ Appellant urges that the rule of pcan complianies is soplionble 7 


to this case, since all of the equipment called for by the contract 
except for Part A, was delivered on time, the wye branch and anchor = 


a bolts being a mere 15 days late, with no adverse effects resulting. - | 
For its principal thesis, appellant mistakenly relies on one of. the “ 


leading decisions in this field, Priebe & Sons, Inc. v. United States? 
where a contract for delivery of dried: eggs contained two pane ae. 


provisions for liquidated damages. 


Paragraph 7 of the Priebe contract provided for iiduidated, daniages’ ce 


if the contractor did not have the goods inspected and ready for de-- 
livery. on May 18, 1942, which was the first day of a 10-day period dur- 
| ing whick the Governinént could require. the contractor to deliver the — 


ae Jt “The amount of liquidated damages ‘to be areseea for failure to deliver the sak setaiae e 


or any part thereof ‘under either subdivision, in the. schedule, for which a. separate de- 
sired delivery time is stated, within the desired time specified in the schedule, or within 
the period stated. by the. contractor. in his bid, if such period is greater than the desired - 


time, will be three hundred dollars ($300); for each such subdivision for each calendar — . 


day of delay.”. (The contractor’s bid evened the same eee times as those e desired oe 
the Government. )} 
2332 U.S. 407 (1947). 


S 173) : SOUTHWEST WELDING AND MFG. DIV. , YUBA CON. IND. INC. 175. 
eos, : “October 29,1962  . 
: Bae Paragraph. 9 ‘imposed ‘additional ee ‘damages: for 


2 ‘failure to deliver the eggs when required during. the 10- day period. a 
On May 26, 1942, the Government requested delivery, and the goods — 


were delivered timely. Inspection, however, had been - completed. aa 


May 22, 1942, 4 days after the required date. ‘The Court held that the 


_ provision in paragraph 7,“* * * may not besustainedasan agreement 
for ‘liquidated damages’ ** #2 The Court stated further: “* * *_ | 
Under these circumstances this provision for ‘liquidated damages’ could . 

. not possibly: be a reasonable forecast of just compeien for t the — 
| - damage caused by a breach of contract. * * *? — ye este ee 


In discussing the principles to be. applied when considering provi- | 
| 7 sions. for lan saptsed eae on page 412, ot the a the Court, s 
7 said: #1 7 7 a = 


: eRe And the fact. that the dues suffered are shown to. be less than ‘tthe a ‘ 


damages contracted for is not fatal... These provisions are to be judged as of the 
time of making the contract. * * * (Citing ee States. v. ne Steet Co., 


205 U.S. 105, 121). 


Thus, it is seen that ihe holding 3 in Pricba; relied upon by pull ant, 
1S yeadily distinguishable from the instant case and from the general 
rule. This rule is supported by an impressive line of decisions (and. 
is recognized in Priebe): If at the time of contract execution, fair and 
reasonable attempts are made to fix an-approximation of just compen- — 
sation in the form of liquidated damage provisions for anticipated loss 
caused by-breach-of contract, and the actual amount would be very — 

difficult or impossible to ascertain, such provisions are enforced preestes : 
less of the actual damage caused by the breach.® | 
Of the cases cited, supra, Byron Jackson Co. appears to be most’ — 
nearly on all fours with the facts of this appeal. There, the contract 
required delivery of 3 pumps to the Soil. Conservation Service, and 
- provided for liquidated damages of $25. for every day of delay as to 
each pump. The Government admitted that it was not ready to use 

the pumps even though the same were delivered late, hence there was: - 
no actual damage. Nevertheless, since the provisions are to be judged 
as of the time of making the contract (Priebe; Bethlehem Steel Co., 
supra), the provisions for liquidated damages were enforced. 


8 Wise v. United States, 249 U.S. 361 (1919) : United weapen a Bethlehem Steel Oo, 


. supr a; Sun Printing. and Publishing Association v. Moore, 183 U.S. 642 (1902) ; Steffen 2 _ 
Vv. United States, 213 F. 2a 266 (6th Cir, 1954) ; United States v. O. G. Innes Corp., 208 . ae 
_F. Supp. 60 (S.D. N.Y. 1962)\); Gustav Hirseh Organization, Inc. V. Hast Kentucky Rural | 


Electric Cooperative Corp., 201 F. Supp. 809, §12. (E.D. Ky. 1962) ; : Byron. Jackson Co. 


Vv. United States, 35 F. Supp. 665 (S.D. Cal. 1940) ; Hughes Brothers, Inc. -v.. United 
a States, 133 Ct. Cl, 108 (1955),; Comp. Gen, Dec. B-129256 (May 28,'1962));- Comp. Gen. 


ee Dec. B-144665. (April 25, 1961):; 7 36 one Gen. ad E989); “a 29 Comp. Gen, 530. Ces : 
28 ae Gen. 485 eee es ao — 
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This Board ae (and the 'ASBCA)® has consistently followed: the aa 


| doctrine enunciated in Priebe, Bethlehem pices hae, Byron e ackson > 
| - o., and similar authorities. 


Appellant. cites dicta of the Bbacd i in. Pusbanke. Morse ar Cos t as: Eee 


support its contention that proof of no actual damage is a-sufficient 
defense. . Apparently, appellant has: misinterpreted that portion of — 
the Board’s opinion, for the dzcta referred to is in the form of a sub-. | 
_.. Junctive and should be rendered as follows, for clarity : ise 
| If it were true (which it is not) that the absence of harm is a défense to. the 
| liquidated damages provision, the burden of proving: facts sufficient to show , 
| that’ there was no harm would be on appellant, aos : 


This Board considers such dicta to bea mere surplusage. The Courts 
and the Board (in other cases cited footnote 4, SUpTA, and in the same 
_ Fairbanks-Morse opinion) have. clearly inteds in no uncertain terms 
that the lack or the absence of actual damage does not convert ; a. liqui- 
dated damage provision into a penalty. — | | | 
‘In our opinion, the dispositive. point in this appeal is ie hethar the 
amount of $300 per day agreed upon by the parties as liquidated 
damages ‘ ‘judged as of the time of making the contract” was a reason- 
able approximation. of the damages which could be caused to the Gov- ° 
ernment -in the event of breach of ‘the delivery requirements. No 
arguments or proof have been advanced by appellant to establish that 
the amount was not a reasonable approximation. a: | 
During the hearing of oral arguments it was ‘stated by Department 
Counsel:as an estimate, that the loss of income to the Government i in. 
the event of delay in completion of the dam and its power plant could 
run into thousands of dollars per day for each electric generator, since 
the electric power. so’ generated i is sold by the Government to-many 
customers. That statement was not denied or disputed by appellant. 
‘Of course, the appellant could not complain that the estimated amount 
of $300 per day was less than the possible amount of actual damage. : 
In Sun Printing and Publishing Association, supra, the Court at 
page 470 quoted an apt passage from an opinion by Chief Justice — 
N elson (later o1 on \ the United States Supreme Court) 1 in & much earlier 


« Refer Construction Co., IBCA_267_ (May. 19, 1961) ; ; 68 LD. 140, 61-1 BCA par, 3048, 


. 8 Gov. Contr. par. 358(¢): Lee Moulding, IBCA-153 (March 13, 1961), 68. LD. 57, 61-1 | 
es BCA par. 2977, 3 Gov. Contr. par 252(c) ; Truex Machine € Tool Co., IBCA-195 (July 21, 


1959); 59-2 BCA par. 2280, 1 Gov. Contr. par. 563 5 Parker-Schram Co., IBCA—96 (April 


4 _ 7, 1959), 66 1.D. 142, 59-1 BCA par. 2127, 1 Gov.. Conte: par. 289, 563 N. 


8 Gramm Trailer Corp., ASBCA. 5847, 5933 & 6203 (November 8, 1961) ; : ‘'Peandord 
Coit Products Co., Ine, ASBCA No. 4878 (February 27, 1959), 59-1 BCA par. 2105, 1 
Gov. Contr. par, 216; Superb Bronze & Iron Oo., Inc., ‘ASBCA No. 1346 (October 19, 1953). 


' @TBCA-146 (August: 11, 1958), 65 ID. 321, 329, 58-2 BCA par. 1867, holding that’. - 
even where the contractor had. received information from the Government some months or 


prior to, the required delivery date, that the general contract award had beeen delayed SO. . 


that the work would not be ready for installation of the pumping equipment on that date; | 


andthe eontractor accordingly delayed shipment thereof on its own. volition, the delay. was 
not excusable and ee of arene damages was valid. . . 


. be et 
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= October 29, +1962. 


- N ew coe case, ‘Dakin V. Williams, 1 Wend Mar ow. ae - Sup. Ct. of en es 


oe Jud., 1837) : 


: Tt it be said that’ the measure is a. hard. one;. it may be replied, that the ae se 
fendants should not have. stipulated. for it; or having been thus indiscreet, they 
should have sought. the: only exemption, which’ was still within their power, 7 
: namely : the faithful fulfillment of their agreement. er ta ih, hs USS 7“ 
OA careful examination of the several cases briefed ie inosine has a. 
_ convinced. the Board that. they are not in point with the facts of this. —- 
appeal. In Massman Construction Co. v. City Council of Greenville, = 
 Miss., 147 F. 2d 925 (5th Cir. 1945), the Court decided in favor of the 
| contractor on. the principal ground thatthe City Council had passed 
a resolution. to. the effect that the delay j in constructing a bridge was 
excusable because of faulty information supplied by the defendant _ 
concerning subsurface conditions, and that such delay was beyond the - 
-contractor’s control. This was held to. be binding on the defendant 
as an admission against.interest. Also, the Federal Government had 
~ contributed. 54. percent. of the cost of building the bridge. (including 


the amount retained as liquidated damages), and the Court said that 


such contribution was. “not for the. purpose of un) justly enriching the o> 
City.” It is true that this decision was also: based upon the fact that. 
after’ completion, the bridge” ‘could not be used. because an approach 
a Toad. on the other side of the river had not been built. e aaee 3 
_ However, the Court could have properly. decided the case in. favor ith” gh 
a of the contractor by reason of excusable delay. “Moreover, the Court = 
cited no Federal decisions, anda total of only three precedents were-. 
given i in the entire: opinion, all. being Mississippi decisions.* -Wecon- . — 


\ 


clude that Massman.stands on the peculiar. circumstances Prevailing: 


there: and is not applicable to the present case. 


oa Proceeding to the examination of some of the remaining cases. cited ee a 
3 by appellant for the proposition that the liquidated damages provision :_ 
-. in the instant contract should be construed as a penalty, we find that = -_ 
. Kothe v. Taylor Trust Co., 280.U.S. 224 (1930), was a.case involving 
ea: lease which provided that if the tenant filed a bankr uptcy petition, ae 
| _ the landlord could recover the entire remaining rental for the unex- 
- pired. balance of the term. The tenant filed a petition -in bankruptcy = 
and the ‘Jandloard attempted to-recover $5,000 from the trustee in 
: bankruptcy. The claim was denied on the ground that the amount .— 


_ (15 months’ rent) was so disproportionate to any reasonable antici- 


| bankruptey. 


mS: otk ~ t There is. no doubt that Federal law eoblies to liquidated damage provisions of Federal sae 
Va Sh contracts. ‘Byron d ackson. Co., supra. | | : 


a 


-_ pated damage. as to constitute a penalty; and that the agreement was erat 
designed to give the lessor ae treatment in case of the lessee’s 
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| Pipes Tobin v. United States, 1 108 Ci Cl. 480 ( 1945), ala ne on’ 
_ & question of contract - interpretation, liquidated damage provisions - 
_. were applicable to delay in final deliveries of enlarged aerial photo- 


graphic prints and maps, and not to delay periods following the earlier _ 


delivery of original prints and maps for ‘purposes of acceptance or _ 
_- rejection. The Court also held that “If we give any heed at all to the — 

idea that. provisions for liquidated damages should be narrowly con- 

—strued, we should.hold, as we.do, that there was no agreement for 
- liquidated damages In iis situation which. occurred.” bi / However, no 
question of penalty was involved. . | 


In Climatic Rainwear Co., Ine. v. United States, 115. Ch. CL. 520 - 


| / (1950), the contractor was awoisad for delay (and macoversd the with-— 
held liquidated damages) because of faulty Government-approved | 


specifications, citing Tobin, supra, for the narrow construction doc- 
- trine. No penalty question was involved. 


Wise v. United States, supra, fn. 3, holds’ ag’ gainst “Eppellaiit’s 7 
‘resi: for the Court decided the $200 per day as liquidated. damages — 
was reasonable and was not a penalty, where construction of two 
| buildings was involved, and the contractor claimed that the liquidated 


_. damages provisions were unenforceable because the contract did not 


_ specify whether liquidated damages applied: to onlay in completion 
of only one or both buildings. 


In Langone Lumber Corp. v. United States, 140 Fr Supp. 460 = . 


(E.D. Pa. 1955), afd, 232 F. 9d 886. (3d Cir. 1956), there was 
involved the usual contract provision for assessing excess costs of - 


repurchase after termination for default. The Court held that this. 


type of “liquidated damages” provision (whereby actual damages 


. must be ascertained ) should be enforced.. However, this has nothing 
~ in common with true liquidated damages. Itisa misnomer to describe 


actual damages as “liquidated damages.” 


_ Steffen v. United States, supra, fn, 3, states the wale correctly, t that pa 
_. liquidated damages provisions are valid where it would be very diffi- 
cult or impossible to determine actual damage, and. properly holds — 


that.a provision for forfeiture of a 10% deposit was a penalty designed 


to enforce performance, rather.than liquidated: damages (as argued | 


by the contractor), where the contract was terminated ‘for default. | 


: ~The Government recovered a larger amount representing eXCess actual ho 
costs of having the work done ‘by others, as bettie the proper: measure. 


- . of a Gow eeu 


~ Interior hen Co. v. . Phe: Cuan Vo 177 F. Supp. 410 7 


* (D.: Ore. 1959), was an action to collect a penalty (admitted | by a on 


7 plaintiff to be a penalty) of $100 per hour for dockage, to enforce a — 
requirement that. vessels be ready to take cargo at time of docking. 
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a The pease was dione as being disproportionate, but _plintif : 7 


. was per mitted to prove reasonable value: 


~ Hence, in view of the great weight.of raenes: ia orting the : 
general rule, and the paucity of contra decisions, the Board is 


_ convinced that the. grounds advanced for a claim of penalty | 7 
are not tenable. | 


| Appellant i in its wddieidaal argument claiming waiver of delivery 
requirements by the Government, by reason of changes in the general — 
contractor’s schedule of construction, cites Ampro Corporation, | 
ASBCA No. 1678 (March 1, 1954). The Government. was held to 
have waived the delivery schedule: when, after default in the July 
1949 delivery requirement, a Government expeditor visited the con- 
— tractor’ s plant and. i if deliveries could be made by pene 
, als 1949. | | 3 
In Buhl Optical Oo. _ASBCA No. 1709 bares anuary 29, 1954), ana’ in 


= Frank Menard M anufacturing Co. ,ASBCA No. 1558 (November 10, : | 
a oe ; 1953), the. Government had accepted. deliveries or samples for testing 7 | 
“for long. periods after the original default in delivery requirements. 


In each case the . Government: was held to have waived delivery : 
schedule. ge, = 
In Binenfeld ‘Glass ras Mir rors, ASBCA No. 3568. ‘Seater 2% 8 


: 1957), 57-2 BGA par. 1462, the Government was held to have waived 


the delivery. schedule ehca it requested a new. delivery: schedule a a 
contractor long after the original default. 7 


: It is apparent . from the cases cited by appellant. that in every es 
~ instance the conduct of the Government which constituted waiver took 


. place in its direct dealings with the contractors. Appellant has not — 
brought. to our attention any citations, and we have not. found a - 
precedent: of any kind, for appellant’s proposition that the Govern-. 


- ment, by its change’ of the construction schedule under a separate. | 


| contract with a third party entirely foreign. to appellant, and without — 
any acts or. representation whatever in the premises as far asappellant — 
was concerned, can. be said to have waived its vested rights under | 


appellant’s. contract to aoa the osapment delivered as agreed by - 
appellant, | 


Appellant Sethe urges that it should be seid eee of 
_ “substantial performance” of the contract, by ‘reason of having 
delivered Part B of the contract schedule on time, and having been. 
- only 15 days late. 1 m delivering Part A (the wye branch and anchor , 


_. bolts). 


This Board has oped the ponals: of eabstantia! performance 
in cases where a construction contract, with required completion. by a 


| day corate 1s SO nearly completed that the roInasng, minor adjust- ee 
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- ments mel details awaiting final perfection a are so inconsequential. as aa 


not to impair materially the utility of the building or other products.® 


The principle does not fit a situation where Se ofa an, item. intact 
‘ is required, in order that it may beusedatall.- “ 
The fact that the penstock header and other remaining eaeee at 
" (Part B) were delivered on time is not relevant. Since a different — 
(much later) delivery date was specified for Part B, that group of 
> items might just as‘well have been. procured. under a separate contract, - 

for. all of the ee it has i ina discussion of substantial per: 

formance as to Part A. ae 3 : : | 

‘The instant appeal is ‘Silkewiss secnmiciahe: thon a situation 
where a supply contract (Standard Form 32, such as we have here) 
calls for delivery of multiple items of the same kind,.and the contract — 
‘provides for variation in quantities which may be agreed to. in the 
contract pursuant to Clause 4 “Variation in Quantity” of Standard 
_ Form 32. In such cases a variance (e.g., 1%) is agreed upon in 


=e advance, where it: would be: difficult to deliver the exact quantity of, 


— let us say, 7,000 lag screws, because of allowances in manufacturing _ 
processes with automatic Se penne out i about, : 4000. scfews | 
~ perhour®. 5 a 
Appellant: has: eel Elmer A. Roman, supra. That conte = 

involved construction of 3 comfort stations, two of which were com- 

pleted on time. .The third, was incomplete only as to minor matters, — 
~ clean-up work and 3 toilet fixtures (shipment of which. had been. 


oe delayed) out of a total of 14 fixtures required, so that the station a 


was 98. 1% complete. The Board held that the deficiencies were not. 


e consequential enough to impair materially the utility of the station, 
_ where the deficiencies were remedied shortly after the required com- _ 

pletion date. “There is no analogy between. the instant case and that 
decision. There could not be partial completion in the case of the 


fe _wye branch and anchor bolts. The wye branch was not divisible. — | 


Also, it would be useless without the anchor bolts, and vice versa. To 
illustrate the point with a closer analogy, if, in Zlmer A. Roman, two 
‘of the stations had: been completed while the third had not been 

| started, there could have been no substantial performance of the con- 
‘tract. It would have. made no difference in so far as performance of 
the instant contract delivery requirement was concerned, whether 
manufacture of Part A was 99% complete on June 27, 1959, or-whether 


= manufacture of Part A had not been started. _ Hence, we cannot agree 


oe 


| 8 Blmer A. eda IBCA-57 (Tank 28, 1957); 57-1 BCA par. “1820 ; Urban Plumbing ~ 


& Heating Co., IBCA-48 (November 21, 1956), 56-2 BCA par. 1102. ° 


—— 8Of, Standard Coil Products Co., Ine., supra, footnote 5, where délivery of all but 7 of “ 
25,000 radiosondes was held not to. be substantial Puston ance there being no allowance 


gre for variation in susan ee 
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ss ce. there i is ; any 1 room. . for the assertion of substantial performance _ -_ 
ae as an excuse for. delay. is 


7 The case of Urban. Phanitiag Diliemid: supra, was: ‘decided a 3 
| ie similar to. those described. concerning Elmer A. Roman, i 


supra. The contract. was more than 93%. completed. on the required. 


= | been completed. 


ee date and the structure (a fish trap) was actually used for the intended — ae 


purpose soon after the required | date and. before 1 minor details had o 


é: | “ Conalusion 7 = = | 

‘The 6 appeal is denied i in its s entirety. _ Ss - — 

| 7 I Concur: ae a 5 

| Pauw H. Garr, Ohairman. 2 ace OU: 
ie a ea | 1 Concur: 


eee ‘Tuonras M ‘Donstoy, Member. she hg 


 Joun J. ‘Hswes, Member. oe 


"“ELIZABET HOLMES MacDONALD | 
‘HUGH JOHN MacDONALD | : 


a A-27711- os | | Devided October 30, 1692 


- Withdrawals and. Pacer vutions: Reclamation Withdrawals—Desert t Land 3 
Entry: Lands Subject to. | ee ee ee Me a 


Vacant vunentered public land within. an. irrigation district: gui has been es «! 
_ designated under - the Smith Act: (act of -August 11, 1916): may thereafter = | 


be. included jn a reclamation withdrawal, and. when so withdrawn, the ie ; 
bs 2 is not subject to entry. under the Desert Land Act. as Ge oe 


ne Bill Fults, 61 i. D. 437 (1964); qvermuled. 
| . APPEAL FROM THE BUREAU oF LAND MANAGEMENT aa 


” Bitzabotk: Holmes’ MasDonaid. and Hugh: J ohn. MacDonald. have ~ a : 


ar ‘appealed to the Secretary ‘of the: Treo from. a decision. of: the : ov > 
Director of the Bureau of Land Management, dated April DA. 1958y 


which. affirmed: decisions. of the’ manager of the land: office at. Los oo 
| - Angeles, California, dated February’ 2: and. 15, 1956, Te] jecting their : 
-- applications for desert: land entries: filed on January 2 and February. 


2 1, 1956, respectively, on certain lands within the Imperial Irrigation Be a 


District on the ground that such lands:were withdrawn on October19, 


ce 1920; from all forms of. disposal pursuant to section 3 of the Reclama aa 


; tion ‘Ack: of June 17, 1902 (48. U.S.C., 1958 -ed., sec. 416)... 


~. -Jn their appeals to the Director of: the. Bureau. of Land. Manage: et ie 
| “ment, the appellants asserted that the land i 1S within the: i Einperial Irri- GE LEP: 
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: gation Distriet cat has been subjected to Ga: act of Aneuse i 1916, | 
| popularly known asthe Smith Act (43 U.S.C., 1958 ed.; sec. 621 et. 


; — §6g.), Which permits an irrigation district organized and: operated 
under State law to impose a lien upon unentered, and entered and. 


‘unpatented public lands within the district boundaries for a propor- . 
tionate share of charges payable for. construction, operation and 
‘maintenance of irrigation works. They contended that because of 
the applicability of the Smith Act the reclamation withdrawal was 
ineffective to withdraw public lands from public entry and thus defeat 
_ the district’s power to subj ect-the land to a lien for district irrigation 
charges. | 
_. The Director agreed that. in a recent case the ean eR had held 

that the designation by the Department of unentered public lands _ 
as subject to the Smith Act gave the Imperial Irrigation District a 
valid existing right to impose a lien against such land for its pro- _ 


portionate nes of construction, operation, and maintenance charges 


--which are due and payable, with a view toward having such lien 


| satisfied by an applicant for entry as a condition precedent to entry fe s 
and that, because of the existence of this right, a subsequent first-form a 


reclamation withdrawal did not operate to withdraw such land from — 


public entry, as enone Py. the puch Act. «Bill Putts, 61 LD. ~ 
—, 487 (1954). | 


- The Director also found iat ae eiadauel was , ineffective ale 
though it was earlier i in time than. the Secretary’ s approval on Feb- — 
-ruary 26, 1921, of the district’s irrigation plan which made the lands - 


e shown i in such plan subj ect to the Smith Act because such approval — e- : 
_. related back to the date of the district’s application for approval of 


; _ the plan on “May, 6, 1920. The Director held, however, that the: ie 
appellants’ applications could not be. allowed because they do not 


meet the requirements of departmental regulations for showing of | 


— the personal qualifications of the applicants, for demonstration of 
the existence of a sufficient water supply and the feasibility of the — 
proposed works to convey water to the land and for the proper show- 
ing as to the character of the land within the proposed entries ios 
OFR 282.18). | 

In their appeals to the Secretary, ihe iets contend that the 
Director erred in holding that their applications. do not meet all. re- 
quirements for allowance, although they admit that they are unable 


to obtain from the Imperial Irrigation District a certificate show- — | 


_ ing that no unpaid district charges are due and delinquent against 
_. the land.as required by section 5 of the Smith Act (43 U.S.C., 1958 ed.., 

_ sec. 627), because of the manager’s rejection of their Barnes = | 
Prior to.considering the grounds on. Which the. appellants have 
based their ed ae I believe it is necessary to re-examine the De- 
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partment’s. decision in the Fults case, for if that aoe is incorrect, 
then the appellants’ applications must be rejected + without regard . ie 
to the inadequacies of their applications. a fr 
The Fults decision was bottomed. on the theory that a weclmacen 7 
withdrawal of unentered public lands subject to the Smith Act is in- 
consistent with and. impairs the PUEDOR: of. that act. The decision 
| summarized the act as follows: | a | 


ale 


* * * he principal purpose of that: act was to render public lands of. the 
United States within a State irrigation district, whéther lands. subject to entry 
or entered, but to which title has not been perfected, subject to bearing a pro- 


mae portionate share, along: with privately owned lands in the district, of the cost 


of coustruction and operation and maintenance of the district’s irrigation Sys- 


tem. Application of the act to. unentered . public lands is specifically limited © 


to lands “when subject to. entry”. - Under the act, a State irrigation district. 


_ may submit a map to the. Secretary together. with the irrigation plan. ‘for the...» 


lands. within the district, including . the lands of the United States which are 


| either unentered. but subject to entry or ‘entered but unpatented (sec. 3; 43 Sh ohey 
U.S.C.,. 1952, ed., sec. 628). -Qn approval of. the map and plan. by the Secre- 
tary, the aforesaid lands of the United States become subject to. State. irrigation- 
~ district laws in the same manner as privately owned lands in the: district and 


to. the bearing of an equitable share of district expenses (sees. 1 and 2; 48 U.S. C., 
1952 ed., secs. 621 and 622). Section 2 of the act (43 U.S.C., 1952 ed., sec. 622) _ 
7 further provides’ that all charges legally -assessed - against such lands of | the | 
United States “shall be a lien on unentered lands and on lands covered. by. un- - 
-. patented entries | included in said irrigation district”; and this lien may be 
enforced upon lands in unpatented entries by. sale (43 U.S.C., 1952 ed., sec. 626). 
-But no public Jands within the district which are unentered at the emia: any. tax 


assessment is levied against them by the district can be sold for taxation. Such 


. charges, nevertheless, “shall be and continue a lien” ; and as a condition. prece-. 
ts dent to. entry of such lands. under the homestead or desert-land laws, the appli- 
cant must present a certificate from the district showing that no unpaid district 

_ charges are due and delinquent Beetle the. and ere 5B; 43 U. 8. C.; Bee ed., sec. 
y Oa). eon CD: 440.) | 


The Department concluded : ; oo eo ot ates : : * oe | oa ; : 


em « it is clear that: the innd purportedly” withdrawn on: June 4, 1980, if 


-properly under first-form reclamation . withdrawal, -eould not be subject | ‘to 

entry and, not being subject to entry, could not be assessed and placed under. 
‘lien pursuant to the Smith. Act. Yet the lands involved in the case. were, in| 
fact, properly designated. under the Smith Act and thereupon became subject . 
to assessment for district charges and the imposition. of a lien for. the payment 
of such charges. Therefore, in line with. the. Black case [H artey RR. Black, 55 
aoe Tag 8 2 445° (1936) ], it must be held. that. no withdrawal could be made which - 
would have the effect ‘of excluding | Smith. Act lands. from assessability under 
- that act. and from the conebmitantly and | cumulatively accruing liens in favor 


. ott the district (p.. 443. se 


| In essence, the Fults decision i 1S ee on rine Ss silacion eae a nec- - 
essary inconsistency exists between the designation, of lands under 


= 184 _ "DECISIONS OF ‘THE DEPARTMENT OF. THE INTERIOR 69 LD: 


| he Smith ae and a subsequent withdrawal of the lands under the : 


| Reclamation Act. a 
- - I believe that this conclusion ais or fails to give. ‘sufilciont ns 
weight to several factors. In the first place, section 3:of the Re- | 


- elamation Act, supra, does not contain any limitation on the authority : 
_of the Secretary to make reclamation withdrawls which is of relevance | 
to the problem under consideration. Also, there is no provision: in 


the Smith Act which expressly places any limitation on the ‘Secre- - 
» tary’s authority to make reclamation withdrawals of lands designated. 
under the Smith Act. On the contrary, section 2 of the Smith Act © — 
(43 U.S.C., 1958 ed., sec. 626), which authorizes the tax sale by an 


irrigation. district of entered but unpatented public land i in the dis- 


trict, ‘provides: | 


Re That in the case of entered. anatentea lands the title or ‘Interest ae - Fe 


a such. irrigation . district may convey * * * ghall be subject: to the following oa 4 


. conditions and limitations: If such unpatented Jand be withdrawn under * * # 


_ the’ ‘reclamation Act, or subject.to the provisions of said Act, then the interest ae = 


- which the district. may convey 9 oe be eubled: to a prior Men Renan TED 
to the United States % e . | 
This” provision seems. clearly | ‘to. recognize. ‘the ce ear be- 
tween a Smith Act designation and a reclamation withdrawal. 
__. As'amatter-of history there hasbeen no conflict created by ies rec- 
Jamation withdrawal of lands previously designated under the Smith 


- Act: It.is a: fact that on. more than one occasion Federal reclamation 
2. proj ects have been undertaken at the behest of or with’ the full support | 
of. irrigation districts which have been unable themselves to complete — 


- the necessary works or arrangements essential to securing water for - 


the irrigation of lands in the ditrict. ‘In these cases reclamation with- . ; 


“ drawals of lands already designated under the Smith Act have been 
a necessary part of the undertaking of a Federal reclamation project. poe 
_. Thus, historically, the eathdrawal of lands under the Reclamation = 
Act, as a necessary incident to the construction of a Federal reclama- 


tion project, has been’ in aid of achieving the objectives of the See 


Act: rather than in derogation of the purposes of that act... 


i. The detriment assumed. by the Fults decision to be ree an, irri-. ; 
| gation district by a reclamation withdrawal of land previously desig- a 


_. nated under the Smith Act is more apparent than real. “Until -vacant 
nt public land in an irrigation district designated under the Smith Act | | 
is actually, entered, there i is no one from whom the district can collect - 
- any charges. No one will enter the land until water becomes available 
for irrigation purposes. If the land is withdrawn: for reclamation — 


“pur poses, it undoubtedly is for the reason that the irrigation district 


“ge has: been - unable to: fulfill its plans. for irrigating | the land and. that ; 
i Federal assistance is necessary. ‘Thus the. inclusion of the land i ines, 
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Federal eclama ios proj seek is actually of benefit to ce irrigation: Ge <a 
trict since it holds the. promise of making the land. available. for entry: Big, * 
through: the furnishing of water. .. 3 ee 

As a matter of practice the Deparen hag ands reclamation witli: > 


re drawals of lands in irrigation districts. designated under: the. Smith 


-§99,.as. revised, 52 L.D. 155, 165 (1927) ; 43 CER. 231.15, 


| Th George B. Willoughby, 60 L.D. 363. (1949), the De pantera ex- a Bo oe 
gs pressly recognized the efficacy of the reclamation. withdrawal of Octo- 
| ber 19, 1920, in the Imperial Irrigation District. In that case,theland =~ | 
“an: ‘question. was included in.a.desert land entry. prior to either the T= 
ore lamation withdrawal or the. designation of the land as being subj ect to 6. 
the Smith Act. The entryman: obtained. water from the Imperial 
District, and paid the district’s annual assessments against the land for 


~ the years 1917. through 1931, but failed to pay them thereafter. The 


tion District took,“assessment deed” to. the land and after the period of 


...* At: throughout the years following the passage ofthat. act. The De- 
partment has recognized those withdrawals, and, until the Fults 
_ decision, recognized, their validity as barring. fincas entry on. the . 

_. ‘land except under the Federal.reclamation laws. See Par. 19, Cir. No. — 


- . entry was canceled on March. 30, 1938. In 1941, the Imperial Irriga-_ é 7 


: redemption. had expired sold it to Willoughby who sought to obtama = 
_ patent. by payment. of the price per. acre: prescribed by. section. 6 of the... 
eee Smith Act.: ‘The Department approved denial of patent, to him under ee 

that procedure on the ground that the reclamation withdrawal OL ss, ¢3 
October. 19, 1920, ‘became applicable to this land when: the entry was we 
~. canceled in 1938, ‘and that Willoughby, as a purchaser of the District’s. 
. tax title, was, therefore, required to comply. with the requirements. of 
~ the reclamation law‘as‘an’assigneé of an entryman, as prescribed by 
section 2 of the Smith Act. The Department specifically approved the | 
_. District’s right to sell the land to enforce its lien for assessments made 
during: the period: while:the-entry was in existence even though. dhe. 4 
entry. had. been..canceled. before. the. commencement of. such enforce- 
: ment. ‘The. only: question. presented.was whether Willoughby could — 
- ~ acquire the land under the reclamation law or without regard toitand = 
the conclusion that:he was obliged to comply with the reclamation law “BE 
_ was predicated upon the fact of the reclamation withdrawal. ~~ my Ad 
To the same effect is the decision ‘in Clytie McPherson et al., 526440 
(October 25, 1954) ; except-that, in that: case, ‘the’ reclamation’ withe = 
> drawal was revoked: before tha entry eas concaled: Accordingly, the ~~ 
- Department held that the purchaser from the district tax sale was en- 
ee, titled to proceed with his purchase under section 6 of the Smith Act. _ “ids 
| In Claude Johnson, Tr, A-25791 (April T, 1950), the appellanthad © > 
applied in 1948 or earlier for § some. of the. same land i in the, epee Le at 
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Irr igation District described by Mrs. MacDonald i in her penne rs _ 
of plication: His application. for desert land entry was rejected upon 
_ the ground that the land was under reclamation withdrawal and was, 


; & therefore, not subject to entry. It was recognized that the land could 
become subj ect to entry by the lifting of the reclamation withdrawal, : 

but that it would then be subje ect to veterans’ preference. a i 

In view of the absence of a real impairment to an irrigation district . 
by a reclamation withdrawal of unentered public land in the district 
designated under the Smith Act, the rationale of the Fults case fails, 
As a matter of fact, the regulations 3 in 52 L.D. 155 referred to above 
demonstrate in considerable detail the complementary character of | 
the Smith Act and the Federal reclamation laws. | 

“J oY therefore, that the Ff ults decision must be, and it 1S here- 
| by: overruled. . | 


= Asa consequence, the eclainton ind of bcesber 19, 1990, oa 
must be held to have been in effect at the times when the appellants? | 


"a applications were filed: and to have barred such applications. -Conse- 


ahs quently, t the applications were properly rejected for this reason and it 7 
is unnecessary to consider the ‘reasons asstened hy the Director for oa 


rejecting the applications. 


ba Therefore, pursuant to the authority delegated to ine Solicitor by . a 
the Secretary, of the Interior (sec. 210.2.2.A (4) (a), Departmental aa 


Manual; 24 F.R: +1348), the decision of the Director of the Bureau of 


Land Management is affirmed for the reasons stated 1 in this decision. 2 ee 


Ree * 4 2s - Epwarp W. ‘Fisur, | 7 
oe Bie ‘ Meee Solicitor. 


ot 2 ae AND uERS TED B. WAGNER 
| A-28980 Decided October 30, 1962 


Mining Claims: “Sutface ‘Uses—Surface Resources: Act: Verified Statement 


~ Where, within the 150 days required by the act of yay. 23, 1955,: a verified 
statement was timely filed setting forth the information required by. the 
~aet. in. connection with. determining rights to surface resources on -un- | 
patented mining claims, the determination — as to ‘whether an. allegedly 
'@ mistaken reply on the verified statement may be corrected after the perce 
& 2 period has elapsed is a matter of administrative discretion. | 


Mining: Claims: Determination of: Validity —Mining Claims: Hearings— Fe 
Surface Resources: Act: Generally a's ns : Se 


"Where the date on which a mining claim was s located as: ee by a verified 


_ statement filed under the act of July 23, 1955, is a date when. the land was - 


| . within a first form reclamation withdrawal. and so withdrawn from mining 


location, and after the verified statement is filed, evidence is submitted by 


the mining claimants tending to show that the claim was first located on 
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* date in the land: was open to mining entry, ‘the Department will dot 7 7 
declare the claim null and void for. having been located on land withdrawn Bie 


. from” mineral entry without a hearing. on the e question of the date ¢ on which ex 
a the claim was located. | | pee ee * Le 


APPEAL FROM THE BUREAU OF. LAND MAN AGEMENT . ga, 


Mr. and Mrs. Ted R. Wagner have appealed to the Secretary of ‘he. 


_ Interior from a decision of April 17, 1961, by the Appeals Officer, Bue 


reau of Land Management, affirming a desision by the manager of 


the Billings land office declaring null and void the Stockade Bar placer 


- mnining claim situated in the NIZSWYANEY, sec. 1, T. 1N., R. 5E., 
Black Hills Meridian, Pennington County, South , Dakota. ‘The claim 

is within the Black Hills National Forest. : 
- Pursuant to the request of the Forest. Cea United. States De- | 


partment of Agriculture, notice was published. in accordance with on 


- the act of July 23,1955 (30 U.S.C., 1958 ed., and Supp. III, sec. 611 ef 
- seg.), requiring mining claimants on Mesioas tod lands within the Black | 
Hills National Forest, to file, within 150 days of October 30, 1957, a 

verified statement in the Billings land office setting forth (1) the 


. — date of the mining location; (2) the book and page of recordation of = 


“the notice or certificate of location; (3) the land description by the | 


“section or'sections of the public land surveys which.embrace such min- __ 
_ Ing claim, or, if the land.is unsurveyed, by one of two alternative types i oe 
_of description specified; (4) whether the claimant is a locator or pur- 
_ chaser under the location; and (5) the name and address of the claim- 


_ant and of any others claiming any interest i in or ae the ee 7 
“mining claim. | 3 


If a verified statement is filed | as roduived - sabi en a isang me 


| ‘is ordered for determining the right, as between the United Statesand 
_. the mining claimant for'’as long as the claim remains unpatented, to 
the surface resources of the claim i In accordance with section 4 of the : 
act (80 U.S.C., 1958 ed., sec. 612). : | 
Before March 30, 1958, the final ‘day. for filing verified statements 
‘ in this case, Mrs. ‘Tony (Ruth). Fritz, as purchaser.and claimant of 
the-Stockade Bar claim, filed a verified statement and an amendment 
thereof stating, inter alia, that the claim was located on August 8, 1941. 
‘A report of November 29, 1960, from the Forest Service to the man- 
_ ager regarding this aan states that when the placer was located on 
_ August 8, 1941, the land embraced therein was included in a first form | 


7 cect ai withdrawal effective December 14, 1940; that the land on - 
-. . which the claim is located was open to mineral entry for approximately hee 
6 days between July 29, 1954, and October 18, 1954, when the land 


was withdrawn for recreation, nal the placer location was not relocated- 
; or amended during the 16 6 days the ground w was open to mineral entry: 


es 
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Ina decision of J anuary 30, 1961, the 3 manager declared the Stockade 2 


‘Bar placer « claim: null and void. Dees when the claim was located on | 
August. 8, 1941, the. land was ina. first form reclamation withdrawal, - 
and was not open to mining location. The record indicates that one or ~ 
both of the appellants herein purchased the claim | sometime ® before the 


Ee manager's decision was issued. | 
_. In the appeal from the. manager’s eee it was rd that the =o 
‘claim was originally located. on. May 8, 1939, from which time it has - 


_~ been a valid and subsisting claim. In support of this assertion, acopy — 
of a location certificate, filed for record on June 7, 1939, and an affidavit | 


by the original locator were submitted. The affidavit indicates that = __ 


: the Stockade Bar placer which - was located on May 8, 1939, isthe same 


eo Stockade Bar. placer that. was located on August S, 1941, and that. the a 


1941 location was made to. correct the land description i in the 1939 cer- 
: tificate. The appellants requested permission to amend or correct the 


. verified statement to show that the claim was not affected by the rec- 


~ -lamation withdrawal because the location of the claim antedated He 3 
| withdrawal. . : | | | te. eS 

The ee Officer's S Aino. aot ae manager? S. ns de: - 

a daring : the August, 8, 1941, location of the Stockade Bar placer. null ra 


: and void. and denied. permission to. amend or. correct the verified, state- 


- ment filed herein, to reflect that the 1941 location was simply an amend- Si 


Py the setemene be filed within the 150 days after the date of the first 
| publication of notice. | 


-On-this appeal it.is ae fat ne Geena oan no ee | 


: ina proceeding under the act, of J uly 23, 1955, to declare. a.claim null | 


~~ and void, but is limited to establishing rights as between the claimant 


7 . ~ and the. United States to use and dispose of the surface resources. 2s 
- long as. the. claim: remains unpatented, as ‘provided i in section 4 of the : 


: act. The correctness, of this contention. need.-not be determined here. 


i because the declaration’ that the appellants’. claim is null and void’ ~ 


must be set. aside in any event.. This is so because the only basis In 


_ the record. on. this appeal for declaring the claim null and void isthe - 7 


: 1941 location date shown by. the verified: statement, on. which. date‘ the 
land was covered by a. first. form. reclamation. withdrawal. ~The 1941 


: location. date is. refuted by substantial. evidence in the record to the - o 


7 effect, that the claim was originally located. on May: 8, 1939, and. that. 


the 1944 location certificate. was. recorded. simply to correct the. land 7 
3 _ description i in the 1939 certificate. Tn the circumstances, the evidence m be 
| _ in the record will not. support a finding that the placer. claim. herein- 

volved’ was located « on August. 8,.1941, and since the appellants contend 


| that May 8, 1939, is.the. correct. location date of this claim, the claim 7 
6 — not me declared null and void on. ‘the basis of the 1941 location, date : 


~~ 
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in the abseiice; xs a dsereaube to that: atfect. atlar hearing: on 1 the | 


24, . question. United States v. O'Leary et al., 68 LD. 341 (1956). ‘The | : a 


_ Appeals. Officer’ s decision purports to limit the declaration of invalid- a 


a ity to.the Stockade Bar claim located. on August 8, 1941, but since a _ 


his decision is presumed to refer to the Stockade Bar claim for which 
this verified. statement was filed, the purported limitation i is considered 4° 
as amounting only to a refusal to allow the. appellants’ teqqacet to = 


- amend or correct the verified statement. oe 
‘Tho Appeals Officer’ ‘Ss refusal to. meee the pppellane to and or 


© is correct the date of location shown on.the verified statement filed herein a 
. was based upon the statutory requirement that the verified statement — 
be filed within 150 days after the first, publication of notice. Hines | 


Gilbert Mines Company, 65 I.D. 481. (1958). There is no ‘doubt that. 
the. verified statement.and the information required by statute to be 


a. set forth therein must be filed within 150. days, but. the question. here 


In issue is whether, after a verified statement. has been timely. filed | 

_. giving the information required by statute, a matter which was in- -. 
-_ correctly set forth i in the statement. may be corrected. This s question, 7 
‘eh has) not been ruled on by the. Department.’ to a 


‘Since the statute and the governing regulations fae no ‘provision 7 


for, the correction or amendment of a verified statement, the allowance pee. 


, or disallowance of the appellants’ request in this case is a matter of - 
° administrative discretion. a Accordingly, the Appeals Officer’s decision - 


; is not followed to the extent that it holds that, as a matter of law, i in- 


: formation. set. forth i In. a. verified statement which j is filed within the 


180 days required by the act ‘of J uly 23, 1956, may not be corrected 4 
-. thereafter. | 


~ In this comneenone it is noted that an. anvasapis edtieal: to allow - 
_ the correction of a mistake. in a verified statement which was timely 


filed would ‘mean that ‘proceedings: under. the act of J uly 23,:°1955, 


. might be determined on an incorrect factual basis. This is so ‘ineon- te 
sistent with the reason for a statutory hearing provided: for by” the | 
~~ act that such a result should be avoided if. possible. In any everit, if 

a hearing were held, the: admissibility of evidence contrary | to’a ‘state: “ 


a ment on \ the verified certificate presumably would be one ox the matters us | 


lin Grace MM, Ho "A-28606, 68 L D. 90. (1961), it was ‘held that a mining ‘claimant oes | 
. whose. verified statement has been rejected for failure to describe land within the.area .. 
= govered by the notice of publication and who has not availed herself of an: opportunity to. : 


correct the description cannot two years after -the rejection. of her verified statement file 


2. Hig ew one... Here the appellants: attempted to. correct their statement as soon as ‘they we. % 


learned. of the effect. of' the alleged erroneous statement. 
tof. Keeler Vv. Commissioner of Internat paeueree, ene Fr 2d 10%; 710 (oth Cir, 1950), 


_. in which the Court said: 


a _We find no provision in the statute which permits a. ances ‘to file an amended ’ | 


return after the time for: filing his original return has” expired. | In proper eases the . ° OOF Teck: 
; ‘Commissioner, in his discretion, may permit the filing of an amended. return : sal aca Sse ee 


7 Ktinghamer V. Brodrick, 242 F. 24 563 (10th Cir, 196T:) 
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to be determined. Although allowing the correction of verified state- | 


- ments which were timely filed may lead to delay in administering the 7 : a 
. act, nevertheless, where a verified statement has been timely filed and _ 


; a mining claimant gives mistaken information therein which, if not 
oye corrected, might lead to a distorted or improper ruling by the Buren: 


= es or the Department, I think that either the claimant should be allowed 


_to correct the verified statement for purposes of proceeding under the 


| | act of July 28, 1955, or, if not, then the disputed or incorrect informa- 


tion in the vorbed statement should not. be adopted as a basis for 
final action or decision which is not expressly prone for a the act, 
of July 28, 1955. nh 

- _ Accordingly, the declaration that the claim wolveds in this appeal : 

is null and void is set aside and the case will be remanded so. that the - 
Bureau may decide, on a discretionary basis, whether to allow or deny _ 

.. the request to correct the verified statement filed herein and, thereafter, 
— to conclude this proceeding under the act of July 23, 1955. ee 
_. The conclusion reached here is not to be taken as holding that a 
verified statement can be amended after the expiration of the 150- 
day period to include information required by the statute which was 


~. not included in the statement as originally filed. 


Therefore, pursuant to the authority delegated to the Solicitor i 
the Secretary of the Interior (sec. 210.2. DA (4) (a2), Departmental . 
Manual; 24 FR. 1348), the decision of the Appeals Officer, Bureau 
of Land Management, is modified, and the case is remanded for action a 
consistent with this decision. ~~ 
| | Epwarp W. mise, _ 
a a Solicitor. 


. Be |. STATE OF ALASKA 
A R9814 Decided: October 30, 1968 


% Alaska: Land Grants. and Selections—State Selections | 


An application. to select land under the community purposes. eae of sub- ae 
28 . section 6(a) of the Alaska Statehood. Act is properly rejected for failure 

: _ to include a minimum of 5,760 acres in the selection, subject to the oppor- | 

“tunity afforded to the State to show that the selected land is isolated from — 

Ma other tracts open to selection. | 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


The State of ‘Alaska has appealed to the Secretary of the nner 7 

from a decision dated October 13, 1961, by which the Legal Assistant, — 
- Division of Appeals of the Bureau of ‘Land Management, affirmed a 
decision of the land office at Fairbanks, Alaska, rejecting the State’s | 
_ application to select 337 acres of land for ene purposes. under 


ADOT (STATE. OF ALASKA fe as ee | | 


October 30,. 1962 . 


the re nee in . subsection 6(a) of the ray Smee Act 


(72 Stat. 339, 840). The single i issue raised by” the rejection is whether 


the terms of the grant require that. each selection made by. the State. 
shall: contain at least 5,760 acres unless. the selected land ; is isolated 


od from other tracts open to selection. 


‘The applicable portion of subsection 6 (a) jeovides ae 


For the purposes. of furthering the development of and expansion of. communi- ae 
> fies: the State of Alaska is hereby granted and. shall be entitled to select, within 


twenty-five years. after. the date of the admission of the State of Alaska into. 
- the Union,. from lands within. national forests in Alaska. which are vacant and. : 


| unappropriated at the time of their selection. not-to exceed. four hundred. thousand io’ 
~ acres of land, and from the other public lands: of the United States in. Alaska 


which are vacant, unappropriated, and: unreserved at. the time of. their selec- 


tion not to ‘exceed another four hundred. thousand acres of land, all of which _ 
shall be adjacent to established communities or suitable for prospective com- 


- munity centers and recreational areas. Such lands shall be selected by the . 
' State of Alaska with the approval of the Secretary of Agriculture.as to national’ 
_ forest lands and with the approval of the pect eery of the Interior as to other | 

ae lands: * * .*, ae : 


Subsection 6 is) provides; in applicable part: 


Except as provided in subsection - (a), all lands granted. in- iain to aa 
authorized to be selected by the State of Alaska by this Act shall be selected 
- in such manner as the laws of the State may provide, and in conformity with 
‘such regulations as the Secretary of the Interior may prescribe. All selections 
shall be made in reasonably compact tracts, taking into account the situation 
and potential uses of the lands involved, and each tract. selected shall contain | 
at least. five thousand seven hundred and sixty acres unless isolated from outer 
tracts open to selection. * * * 


~The State contends that. since there are over 200 areas ‘having 
potential value as park and campground sites and 500 communities 
in Alaska, which receive mail service and thus, it says, qualify as com- 
- munities for the purpose of selections of public land, a minimum 
selection of 5,760 acres will necessarily result in only a emall portion 


of. the crualiaed recipients realizing any benefits from the grant of — 


400,000 acres and that this was not the intent of Congress. The State. 
| also points out that in Southeast Alaska existing communities have 
been located in the most accessible areas and at intersections of exist- 
ing highway facilities within the Tongass National Forest so that 

the selection of 5,760-acre tracts will create. unnecessarily large ex- 


clusions from the forests at points which control accessibility. to the ; 


oa forest and the commercial acEW Ay carried | on there under cue 
of the Forest Service.” _ | : 2 
The difficulties. envisioned by the State are teal ands serious in mihiein | 


import but the language of the statute states clearly that, except. for o 
the community - purposes selections in national forests which are to 


: 7 be approved by: the Secretary. of f Agriculture, all selections made under ? . 
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ee the different grants ised in section 6 se the: ‘Alaska, Statehood Act : ' 
are to be made under State law and in conformity with the regula- 7 
7 tions of the Secretary of the Interior. The recognition of the excep-. 


tion in the case of selections within national forests indicates clearly. | 
that subsection ( o) ig otherwise applicable to all grants contained in | 


| the act. The next sentence then specifies that-“All selections,” with- 
out any exception. whatsoever, “shall contain’ at least five thousand ie 


seven hundred and: sixty acres s unless isolated from: other tracts open | 


: to selection.” 


In the report of ihe Gansts Cinities- on inteee a. ‘Tasilar > 


Affairs on the bill introduced in the Senate (S. 49), for which House — 


bill HR. 7999, 85th. Congress, which became the ‘Alaska: Statehood... _ 
Act was” substituted, the. Committee pace the” —- with 
a which we are now concerned aS follows: | | 


“The committee amendment appearing in. the first sentence of the Schacstion | is . 2 7 
a intended to exempt the State, in its selection of national forest lands, from the ‘ 
-. necessity of. compliance with regulations of the Secretary of the Interior. This | 


exemption is. included because subsection 6(a), referred to. in: the amendment; — 
names the Secretary of Agriculture as the approving. authority for selections. of | 
national forest lands (although the’ ultimate patents: of national forest lands 


| will, be issued. by the Secretary of the Interior). 


The subsection requires that all. lands authorized to be granted in ny qpaitiey 3 
shall be selected in reasonably compact tracts considering the situation and . 


| . potential uses of the lands involved, and sets a minimum. of: 5, 760. acres per tract .- 


to be selected unless isolated ee onk other selectable areas. (Ss, ee No. 1163, . 
85th Cong., Ast Sess., p. 18.) - : 
While it is possible to question the desirability of sonityany the 
minimum acreage rule to community purposes selections, the language | 
of the statute and the committee report leave no doubt. that this must | 


be done except in those instances. wherein it appears thata ‘lesser - 


-. acreage suitable for transfer to the State under the Suewuares ou _ 
poses grant is isolated. from. other land open to selection. i 
The land office stated in.its decision of March 21, 1961, that the land 


selected “ig not isolated as required by the law and regulations.” ae - | 
this is so, the State’s application was properly rejected. However, 3 


- 4 the State believes that the land selected is isolated, it should be 7 

- afforded the opportunity to establish this. 
| Therefore, pursuant to the authority ‘delegated t to the Solivitor Hy 
the Secretary of the Interior (sec, 210. 9.9K (4) (a), Departmental - 


, a Manual; 24 F.R. 1848), the decision. appealed from is affirmed, sub-_ . ms 
ject to the opportunity afforded to the State to establish that the tract ap 


a selected 1 1s isolated within the meaning, of the statute. 


- Epwanp W. Fisu, a a 
_ Deputy Solicitor. 
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: CLAIMS oF WILBUR B. “CASSADY. AND: MARY A, CASSADY, AND | 
| _ FARMERS INSURAN CE. GROUP © ee 


TA-235 (Ir.) a Decided N ovember [ 1968 


Irrigation Claims: Generally ; . | 
Under Public: Works Appropriation Acts, an 1 award may ‘be made pany upon. a 
showing thatthe damage was the direct result of non-tortious activities, of 
se * employees of the Bureau of Reclamation. _ : : 
| Inrigation Claims: Injury: ‘Animals. and Livestock oe 
Damage caused by burrowing animals cannot be. said to be the direct result of 
non-tortious activities of the Bureau ¢ of acres 
Torts: Generally |. : 


In the administrative Asteria tion of claims under the Federal Tort Claims 

Act the individual interests of a subrogor and subrogee for convenience are, 

sometimes, each referred to as an individual claim. However, they are only 

_ interests in the same single claim. If the combined interests of subrogor 

and. subrogee exceed the administrative jurisdictional limit a 82, 500, the . 
claim may not be considered administratively. ad 


APPEAL FROM ADMINISTRATIVE DETERMIN, ATION | 


Wilbur B. and Mary. A. -Cassady, P.O. Box 44, Socorro, New Noe | 
‘and their subrogee-i -insurer, Farmers Tnsurance Group, 121 Jefferson 
NE. Albuquerque, New Mexico, have timely appealed from an admin- 
istrative determination. (T=D-205- (Ir.)) of November 28, 1961, of the 
| Acting Regional Solicitor, Denver Region, Denver, Colorado, denying | 

their Gaia) in the amounts of $2,356.25 and $350, respectively... The 
claims allege damages t to real and personal property owned by Mr. and 
Mrs. Cassady caused. by. the flooding of their land when a break. OC-. 
curred in. the bank of the Jarial Lateral of the Middle Rio Grande | 
Project of the Bureau of Reclamation on July 1, 1961. - 3 : 

The record establishes that the break in the Inter was caused. i 
the activities of gophers, and t the appellants admit this.in: ‘the notice 
3 of appeal. 

In the original ‘deteimination: the Regional Solicitor: ind: oe | 
claims: under the: Federal Tort Claims Act because “* * * there was’ 

no negligence or other wrongful conduct by employees of the Bureau 
of Reclamation. a The. claims were - denied: under: the Public Works 


as 28 U.S.C., 1958 ed., sec. > 2671 et seq. : a oe 
| ae 69 LD. Nos. 11 & 12 
671644—63——1_ : 
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Appropriation Act, 1962,” because the break was caused by the activ- 
ities of rodents, and not’ the activities of the Bureau of Reclamation. 
It is clear from the notice of appeal that the claimants seek to have — 
the original determination reversed on the grounds that the damage 
to their property was caused by the negligence of employees of the | 
Bureau of Reclamation. Appellants argue that the Acting Regional | 


Solicitor did not give “due consideration” to the appellants’ eneory - 


of negligence. eo | 
Any award to the appellants based on a negligence theory would : 
have to be made under the Federal Tort Claims Act.’ While the indi- — 
vidual interests of the subrogor and subrogee are less than the j juris- 
dictional limit for administrative determination under that Act, the — 
combined claim is $2,706.25, which is in excess of that $2, 500 limit. 
For convenience, sometimes ocr interest is referred toasa claim. But 
the interests of subrogor and ee are only interests in the same 
single claim+ 
Therefore, these Sree may not be considered sdisinisteatively | 
under the Federal Tort Claims Act, since they exceed the jurisdic- 
- tional amount of $2,500. The eneian) determination is affirmed. e 
The claim may be considered eae under the Public Works Appro- 
priation Act. Under. the current Act, and its predecessors, awards 
may be made only upon a showing ink the damage was a direct result 
| of non-tortious activities of employees of the Bureau of Reclamation. 5 
As previously stated, the record establishes that the break in the - 
- lateral was caused by the activities of gophers, and there is no dispute 
on this point. This Department has long held that damage resulting 
from the burrowing’ of animals cannot be said to be the direct result of | 
-non-tortious activities of employees of the Bureau of Reclamation, and — 
that claims arising out of such damage may not be ped: under the 
Public Works Appropriation Acts.® fe ape 


275 Stat. 722, "721. ‘The Congress passed the Public Works Appropriation Act, 1963, on 
October 13, 1962, but the act has not been signed by the President as of the date of ne . 
administrative determination. 

828 U.8.C., 1958 ed., Supp. I, sec. 2672. 

_. 441 Op. Atty. Gen. No. 13 (November 6, 1950). . 
_. S Northern Pacijic Railway Co., T-560 (Ir.) (Mey. 10, 1954), and administrative deter- 
--minations cited therein ; 39 Op. Atty. Gen. 425 (1940). : 
OAS A. Enriquez and Hrnest Pappas, T-571(Ir.) (December 18, 1958) : 3d. A: ‘Holden, 


— ~-158 (Ir.) (January 18, 1949) ; Anna Barnes, 57 I.D. 584 (1942).; 39 Op. Atty. Gen. 425 


a: Dec. Comp. Gen. A-45268 (June 30, 1933). 
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‘Ther oe T affirm the administrative sgicemination (T_D-208 7 
| (Ir. )) of Novarber 28, 1961, of the Acting Regional Solicitor, Den- 
ver Region, Denver; Colorado, donyine this claim. © 


Epwaso Ww. ae 

ne ge Beene: a 
; AUTHORITY OF THE SECRETARY OF THE INTERIOR 0 RESTORE. , 
LANDS IN SAN CARLOS MINERAL STRIP TO TRIBAL OWNERSHIP 


Indian ‘ands: Ceded seer aie erie Reorganization Act 


He ‘The vacant, unappropriated and undisposed of portions of the land ceded 


to the United states by the San Carlos Indian Tribe. by agreement of Feb- 
-Tuary 25, 1896 (29 Stat. 360) and commonly known as the “San Carlos 
_ Mineral Strip” are “surplus” land under Section 8 of the Indian Reorgan- 
ization Act of 1934 (48 Stat. 984; 25 U.S.C: 463(a)).and the’Secretary of | 
_. the Interior has the discretionary authority to restore such land to tribal © 
pyner ship: . 


M-36599 it. | - Rigtt 83 Weise 28, 1962 
To: Tun SECRETARY oF THE INTERIOR. | | 


‘Supsrect: Review. OF THE LEGAL ASPECTS OF THE San CaRLos Mavarat | 
STRIP PROPOSED RESTORATION. 


"The San Carlos Indian Tribe seeks restoration to tribal ownership 
of the vacant, unappropriated and undisposed of portion of the land 
it ceded to the United States by agreement of February 25, 1896. This 
land is within the area commonly known and referred to as the “San 
Carlos Mineral Strip.” Under the terms of the agreement and the 
subsequent ratifying act of June 10, 1896, the lands were “opened to 
- occupation, location, and purchase under the provisions of the mineral 
land laws only *.* *”1- The net proceeds accruing from the disposal 
of the “coal and mineral lands, lying within the ceded territory” were 
to be placed by the United States to the credit-of the San Carlos Tribe... 
‘The lands were opened to mineral prospecting: and later withdrawn. 


Disposition under the mineral land laws has supplied net revenues ~ ; : 
of $12,433 to the’ Tribe. ‘Portions of the land have been. leased for _ 


_ grazing by the Bureau of Land Management. pursuant to the Taylor 


129 Stat. 360 
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Grazing Act.?. ‘The tribe now has approximately $90,000 income from 
these leases deposited to its account with the United States. 
- Restoration of the vacant and unappropriated areas in the Strip 3 is 
| sought under the Indian Reorganization’ Act ‘of 1934: ee 

- Howard Act)? 8 Section. 3 of the Act provides as follows: 

The Secretary: of the Interior, if he shall find it to be in the public interest, is. 
hereby authorized to restore to tribal ownership the remaining surplus lands of 
any Indian reservation heretofore opened, before or authorized to be opened, to — 


gale, or any other form of disposal by Presidential proclamation, or by ariy. of 
the public-land laws of the United States: Provided, however, That valid rights 7 


or claims of any persons to any lands SO withdrawn existing on the date of the 
withdrawal shall not. be affected by this ‘Act. aad (further provisos are inap- 
Plicable]. 

. While this provision ee been utilized extensively to restore {arias 
which -were surplus to allotments made to Indians under. treaties, 
, agreements, special laws, and the General Allotment Act,* (Dawes 
Act) ’ this is the first occasion to examine into the application of the 
provision to other lands ceded by an Indian tribe in trust'to the United 
States. Section 3 provides that in order to qualify for restoration at 
the discretion of the Secretary, land must be: ph sete 


1. Remaining surplus lands 
2. Of an Indian reservation 
8. Opened before June 18, 1934 or.authorized to be openes 
a. To sale, or 
b. To any other form of disposal by Presidential procla- 
mation or by public land laws. ° : 


There j is no question but that two of the three requisites are met 
here. It was settled in an opinion of this office dated June 15, 1938 
involving ceded Colorado Ute Indian lands that to qualify for restor- 
ation, iad need have been part of a reservation only at the time it 
was ceded to the United States.’ As detailed above the Strip was 
part of the San Carlos Reservation. until ceded... The cession was 
made in 1896 and was for disposal of: the ceded land: under the mineral 7 
laws. Thus the last two requirements are met. | 

The ma] or question. remaining 1s whether - or not the Strip com- 
prises _ “surplus lands” within the meaning of the.act... For a clear 
understanding : of ‘the - ‘problem. some reference must. be, made to. the 
"2 Act of ‘June 28,- 1934, 48 Stat. 1273, as amended, 43 U.S.C. ‘815; B15} and 815m. 

$25 U.S.C. 468(a), 48 Stat. 984. 


424 Stat. 388, . . 
5 Restoration to Tribal Gwilealiig: of Ceded Colorado Ute Indian Lands, 56 L D. 830. 
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| avonicign | in eel ea ety relationships betwen the Federal Govern- | 
ment and the Indian tribes. 


- EVOLUTION In ‘REAL PROPERTY RELATIONSHIPS 


o Pie to 1880, most of the treaties, agreements and. statutes by ah on 
- Indian tribes coded. lands to the United States provided for outright 


and final conveyance, in return for which the Indians received cash 
payments, annuities, substitute lands, or other things of value. After 
cession, the Indians were removed from. the land and often relocated | 
‘on new land in the West. | 

After 1880 and until the 1930’s a new pattern prevailed. Lend not 
needed by the Indians (surplus land) was not ceded absolutely to — 
the Government but was conveyed under an agreement whereby the 
Government opened the lands for disposal and credited the Indians 
with the proceeds only as the land was sold. The United States was 
not itself bound to purchase any of the lands. Under the pattern 
the United States in effect took title in trust for the Indians and the 
* land remained tribal. property until disposed of. These two basic 
patterns are often termed “cession and removal” and. “relinquishment 
in trust.” The most-common relinquishments in trust were made by 
agreements which contemplated allotments under the General Allot- 
ment Act and its subsequent amendments. This Act authorized the 
President to allot tribal lands.in designated quantities to reservation 
Indians. If any surplus lands remained after the allotments had been 
made, the Secretary was authorized to. negotiate with the tribe for the 
purchase of any of such land by the United States, purchase. money 
to be held in trust for the sole use or benefit of the tribe to which the 
reservation belonged. The resulting : agreements usually provided 
for the United States to open the land tor. eee ae and. credit 
_ the tribes with the proceeds. | 

While most relinquishments in ee were raids: after ce passage : 
of the General Allotment Act, some were undoubtedly effected by ces-. 
sions outside of or prior to the Act. As one example, land-ceded. by | 
the Colorado Ute Indians under the. act of June 15, 1880, before the. 
enactment of the General Allotment Act, was held ‘by. the Assistant 
Secretary on June 15, 1938 to be in this category.” Ina subsequent 
opinion dealing with the application. of the Taylor Grazing Act to 

8 Ash Sheep Co. v: United States, 252 U.S. 159 (1920); aig. 250 Fed, 591° (1918) and — 


- 254. Fed. 59 (1918). 
. 756 LD. 830, supra. 
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“Indian lands iosdedl to the ‘Unies States for Niepealiote aan the — 


public-land laws,” the Solicitor held that the lands i in . the San Carlos - 
Mineral Strip are in this same trust category.® 

In 1934, the most recent stage in the evolution of ee attitudes 
toward real property Pigeon between the United States and the | 
Indians was expressed in the Indian Reorganization Act. The allot- 


ment system had allowed the Indians to part with 90 000,000 acres of. Pe 


land over a fifty-year period. Large numbers of Indians were landless | 
and many reservations were crowded. One of the major purposes of 


the Act. was to provide sufficient nonalienable land for Indian tribes 


to assure their present and future support. The first five sections of 
the Act were designed to effectuate this purpose. Section. 1ofthe Act 
| prohibited further allotment of Indian lands.” ‘Section 2: extended 
- existing periods of trust and restrictions on. . alienation “previously 

‘placed.on Indian lands. Section 4. prohibited inter vivos transfers of - 


restricted Indian land except to an Indian tribe, and limited testa- — 


Inentary disposition ofsuch land. Section 5. authorized the acquisition 
~ of lands for Indians and declared that such lands would be tax exempt. 


Section 8 fitted into this same general framework; it allowed the Sec- 7 


retary to restore to tribal er surplus lands previously opened at 
tosale. | aa _ oe. ees ; 
| | DEPARTMENTAL INTERPRETATIONS 


7 “This osu has had occasion: many times since fee passage ~ 
of the LR.A. (Indian Reorganization Act) to examine into the exact 
_ Meaning of section 8, Less than three months after the passage of the 
Act, ‘the Depar tment issued an instruction withdrawing undisposed-of 

eas in Indian reservations which could be eligible for restoration 
under the terms of section 8. The purpose of the withdrawal was to 
‘prevent disposition of the land until: (1) it had been determined © 
which tribes would elect to come under the Act, and (2) the Secretary — 
could decide which lands he wanted to restore to the tribes which so _ 
elected. In listing the lands to be withdrawn, the instruction discussed 
the meaning of the term “surplus lands.” . It defined them as lands 
“the proceeds of which, if sold, would be deposited ; in the Treasury of 
the United States for the benefit of the Indians.” ® The San Carlos | 
Mineral Strip was listed as one of the tracts withdrawn. 

In 1936, Solicitor Nathan Margold considered whether certain aaa = 
formerly a part of the a Car los or White Mountain Tndian Reserva- | 


858 1D. 203, 210. 
- .254 1D, 557, 563. 
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tion, but ee to public domain by Executive order, was ' “surplus 
land” within the meaning of section 3. The restorations to public 
domain had been made in 1878, 1874, 1876, 1877 and 1902, and were 
absolute and. unconditional. Margold confirmed” the meaning of | 
“surplus lands” established in the 1934 Instruction as lands of Indian — 
reservations opened to sale or disposal for the benefit of the Indians. — 


| Since the land involved i in the opinion had been ceded Reema _ 


: it was held not to be “surplus land.” 2° 2 
In considering the significance of the term ‘ ‘surplus land, y ’ Assistant 
Secretary Oscar Chapman said in a 1938 opinion :** 


The word “surplus” means that- which remains over and above what: is re- 
quired. It might be. argued that practically all lands ceded by: Indians were 
surplus lands: according to this definition since they were ‘doubtless. considered 
as not being required by the Indians. However, Congress could not have n= 
tended that. all remaining undisposed-of ceded lands should be. available for. . 
restoration to tribal ownership, as such lands would ‘embrace practically all 


| of the remaining. public domain. The Interior Department has taken the position 2." 
that section 3 is not intended to cover all eeded lands but those ceded lands: in ~ 


7 which the Indians have retained an inter est by reason of the fact that the lands - 


were ceded to the United States to be disposed of by the United States ‘in —~ 
‘specified ways, the proceeds of the sale to be held for the benefit of the Indians.  — 


| ‘This. type of. ceded land ‘was evidently:in the mind of Congress. at the ‘time of 
the passage of the Reorganization Act. The debates on the bill in the Senate 
show that section 3 was discussed as a provision making possible the restoration 


of the use of the lands to the Indians in place of the proceeds to which they were 


. entitled from. any sale. cCone tensions Record, 73d Congress, ” | 2d ne | 
page 11135). 


The same tack was taken in Solicitor’s roe of ie anuary ‘15, | 
1960 22 holding that certain ceded lands, previously reserved for. school 
and agency purposes, could be restored under section 3 even though no 
trust relationship as such was involved. The opinion recognized ‘that: | 


The rationale of the interpretations and the administration by the Department 
of section 3 of the 1984 act is that the significant and controlling factor under 
this legislation is the existence of a tribal right to proceeds from the sale of 
the lands and not the narrower question of the existence or absence of a trust 
— title. This interpretation is in harmony with the language of the act ane its 
broad purpose. to. augment the tribal tand base. coe sane ca 


" 10 M-27878, May 20, 1936. 
«456 LD. 830, 334. 
. 267 LD. 10. 
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“an of these opinions indicate the consistent peace in ane De- 
| Seren since the enactment of the LR.A. that “surplus lands” are 

lands held in some manner for the benefit of the Indian tribes. None 
of the opinions, however, deals directly with the question involved 
here: namely, whether the term “surplus” refers generally to lands. 
surplus to the needs of Indians or only to lands remaining after allot- 
ments. The previous opinions all involved allotment surpluses so 
no. distinctions were attempted between such allotment surpluses and 
land which was surplus to other needs of the Indians. : | 

The issue arises because of possible ambiguity in the term “surplus 
lands.” The phrase had often been used in connection with the Gen- 
eral Allotment Act as a term of art referring to land remaining after 
allotments had been completed. Such remaining land was to be dis- 
posed of by the United States for the benefit of the Indian tribes as 
detailed earlier. The common meaning of the word “surplus,” though, 
as quoted earlier from Assistant Secretary Chapman’s opinion, is 
“that which remains over and above what is required.” Such a con- | 
struction would include all lands which were surplus to the needs of 
the Indians, rather than just those surplus to.allotment needs. Hence 
the ambiguity, and the necessity for the eee of rules of statu- 
tory construction. 

The rules of statutory construction all have as their ree alm 
ascertainment of legislative intent. Probably the best method of de- 
termining legislative intent is to look to the object to be accomplished, 
the evils and mischief sought to be remedied, or the pee to be 
subserved by the act.8 

In Otoe and Missouria Tribe of Indians v. United States, 131 i 
Supp. 265 (Ct. of Claims, 1955), the court discussed the various rules 
of statutory construction at length and then said: . the oe 
The court should give the statute the plain meaning. indicated: By. its language 
unless that meaning is clearly at variance with the legislative purpose as mani- 
fested by the whole act and confirmed by the legislative history, in which latter — 
event the court would be. justified in following the purpose rather than the 
literal meaning of the portions of the statute under consideration. | 

The plain meaning of the language of the statute here—‘the remain- 
ing surplus lands of any Indian reservation opened before June 18, 

1934”-——seems clear. It means the undisposed portion of land which 
was opened to disposal before 1934 because it was surplus to the needs | 


8 The United States v. Coombs, 87 U.S. 72 (1888) (12 Pet.); 82 C.J.8. Statutes, Sec. 323. 


a “AUTHORITY OF THE SECRETARY: TO RESTORE LANDS, BTC. 201 
Pe . . November 28, 1962 . 


7 of the Indians at that time. Questions arise onlae upon’ Sota denaiigh | 


of the word “surplus” as a word of art. Applying the rule enunciated _ | 


by the Court of Claims, however, there should be no departure from 
the plain meaning of the-language unless such meaning is eee y a at. 


variance with the legislative purpose. — 


‘The legislative purpose.of the first five: sections of the. Act, as. oute | 
lined above, was to provide more land for the Indian tribes. The 
purpose of this particular section. was to allow the Secretary to restore 
to tribal ownership lands which the: Government held in trust or nm 
other manner for the benefit of the tribes. The plain meaning of 
the language. under consideration here is not in any way at variance 
| with this purpose, but i is In fact.most consonant with it. 

There is no valid reason for separating land which i is not. needed: for 
allotment from land which is not needed for other purposes. If the | 
_ purpose of the LR. A. had been to make land available for further 
allotments, there would be a logical reason, for restricting ‘ ‘surplus 


 Jands” to surplus allotment lands. ‘The Secretary would then be able 


to use for allotment purposes land which had originally: been intended — 
for allotments. But such’is not the case. The I.R.A. rejects the 
~ allotment. system. It seeks to put land back into tribal’ ownership. 
It is most. logical to empower the Secretary to'return to the tribes any 
~ land which the Government holds for their benefit. Whether the land — 
was surplus to allotments or ‘surplus to other needs of the: Indians 
when ceded is totally immaterial to the purpose of the Act. What is 
- material is the fact that the lands are held for the benefit of the 
Indians. The Secretary i is given ‘the freedom. to determine whether 


~~ it would benefit the Indians more to have the land or the Proceeds 


_ therefrom, and to act accordingly. 
The legislative history of section 3 indicates that most. Senators, 


‘in the course of debate, referred to “surplus lands” as land remaining ae 


after allotments. This is easily explained, however, by the fact that 
all the. surplus landg’in the states these men represented were allot- 
ment surpluses. Thus their statements are not at all inconsistent with 


the inclusion of other surplus land, such as the Mineral Strip. Senator — 


 Steiwer of Oregon was more careful in his statements during’ the 
debate and: recognized that “surplus lands” were “those tribal lands 
not necessary ‘for allotment or ‘for other purposes ee ee ' (Italics 

supplied). a 


1473 Cong. Rec. 11135. 


671644—63——2 
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_ Administrative interpretations of the section have all been con- 
sistent with inclusion of the Strip. The 1934 Instruction included 
the Strip : as one of the areas withdrawn."® Assistant Secretary Chap- 
_ man’s 1938 Opinion said: | oe 
The rererence: to surplus lands in scetion 8 of the Reorganization Act refers, - 
_. however, primarily to surplus lands remaining after the actual or r contemplated - 
| allotment of the Indians * * * (Italics supplied. es | | 
His use of the word “primarily” indicates recognition that more 
- than just allotment surpluses were included in the term “surplus 
lands.” On November 30, 1987, W. H. Flanery, Assistant Solicitor, 
in the absence of the Solicitor, stated as follows in a memorandum to 
the Commissioner of Indian Affairs discussing S. 8008 of the 75th — 
Congress, a bill providing for payments to the San. Carlos Sac - 


- Indians for this land: 


| ‘The consideration of immediate payment of the relatively small es ount. one , 
posed in the bill does not warrant the relinquishment of an existing authority 
(Indian. Reorganization Act) under which the Department may give recognition 
to the Indian Claim by restoring the undisposed of lands to tribal Oe: 
(Italics supplied.) is | 
Also worthy of consideration is the settled rule of consixuctiont that : 
in the field of Indian legislation ambiguities are to be resolved in 
. favor of the Indians.” Such a resolution of the ambiguities here 
would compel the conclusion. that, section 3 is eee to the Min- : 
- eral Strip Sy - oo 
| SUMMARY | 
| In view of the plain meaning of language of section 8, the under- _ 
lying purposes of the I.R.A., the continuing interpretations. of the . 


section by this Department, ‘and the principles governing the con-. — 


. _ struction of Indian legislation, it is my opinion that the Secretary has | 
the discretionary power to return the remaining undisposed of Por 
tions of the Mineral Strip to the San Carlos Tribe. — fee & 3 


| ‘Frank J. Barry, — 

| Solicitor. - 
- - 54 LD, 559, 563. 
1956 I.D. 380, 334. 


: I Winters v. United States, 207 U. 9, 564, 576 (1908); Choate v. Trapp, 224 U.S. 665, 
675 (1912) ; United States v. Nice, 241. ULE. "591, 599 (1916) ; Carpenter v. Shaw, 280 U.S. 


a paz 366. (1930). 
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LEASING oF cROW INDIAN LANDS 


. Indian Lends: Allotments: Alienation—Indian Lands: Leases and Permits: | 
Generally 7 7 


Executory lease agreements with competent Crow. Indiang whieh purport to | 
. cancel existing leases between the same parties as of a date one year or 


eighteen months in the future and to. take effect themselves’ as five-year a 


leases at that future date violate the Act of Mareh 15, 1948 fe Stat. es 
and are void. Es: , | | 


, Indian Lands: Ripe Alienation—Indian Lands: Leases and Permits: 
Generally 


Any leasing agreement or dorspination of: eremienin affecting a . competent 


Crow allotment held in trust by the United States which does not allow the - 


Indian. to negotiate freely fora new lease of the property at least once every 
| five years violates the. Act of March. 15, 1948 (62 Stat. Dy and is void. | 
Statutory Construction: ‘Implied Repeals | 


While the law generally does not favor repeals by implication, the amendment 
of an act by the substitution of language which omits the words of a previous 
- intermediate amendment constitutes a repeal of that intermediate amend: | 

ment, in ‘the, absence of indications of a cont aty Congressional intent. 


M-36644 at a | November 29, 009 
- To: ASSISTANT SECRETARY Puptic LAanp MANAGEMENT | 
- Sussucr: Lzasine OF Crow Typran LANps. 


In response to your memorandum of N ovember 13, 1961, we have 
- re-examined the issues raised in the brief of Tribal Attorney Bert. W. = 
_ Kronmiller dated April 10, 1961. Mr, Kronmiller questioned the 


validity of five- -year | leases ee competent Crow Indian lands which pur-. 


port to cancel existing leases as of a date one year in the future and 


- to take effect. upon such cancellation. We replied in our letter. of et 


September 29, 1961 that the leases were. void. 
The Act. of March 15, 19481 authorizes mpeleat Cia. cee | 
~_ to lease allotted lands held under trust deeds but states that: no lease 
(except of irrigable lands under the Big Horn Canal). shall be made 
for a period longer than five years. “This Act amended the Act of 
May 26, 1926? which contained a similar five-year restriction. The 
1926. Act had previously. been amended in 19273 to provide that no 
lands leased for grazing could be re-leased prior to one year before - 

1 62 Stat. 80. 5 | ee 


344 Stat. 658. : 
8 Act of March 3, 1927, 44 Stat. 1365. 
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_the termination of such lease and that agricultural lands could not be 
— re-leased more than eighteen months before such termination. 

‘We understand that until recently, non-Indians have followed a 
general practice of annually or biennially entering into executory 
lease. agreements with competent. Crow Indians which purported to 
cancel existing leases between the same parties as of a date one year 
or eighteen months in the future. These’ lease agreements purported 
to aks effect themselves as ‘five-year leases at that future date. The 
Indian has customarily been paid one or two Years rent when the new 
‘lease agreement wasexecuted. 

_ Since the issuance of our letter of —- 29, 1961, many 
‘rancher- lessees have canceled their previous leases which were to have 
terminated in 1965 or 1966 and are. obtaining new five-year leases 
commencing’ upon. execution. As consideration, for these leases the 
lessees are paying up to one year’s rental. Our study of this matter 


4 _ has been directed to these new leases as Ms as 5 the leases dealt with 


in our previous letter. . 

‘This re-examination has ied’ us to giieme our oclision that the 
leases described by Mr: Kronmiller are void. ‘Apparently these leases 
were made. in reliance on the 1927 amendment. Since that Act 
allowed Indians to re-lease their lands one year or eighteen months — 
prior to the “termination” of existing leases, the lessees apparently 
assumed that the word “termination” included early termination by 
agreement and made the executory lease cancellations and re-leases — 
‘on. that assumption. While this assumption may be incorrect, there 
is. no reason to deal with this issue as I have determined that: the 1948 

‘Act effected a repeal of the 1927 amendment: Consequently the 
validity of these leases must be judged under the provisions of 1948 
| Act as these or similar provisions have been interpreted by the courts. 
- The courts have uniformly held that leases of restricted Indian land. 
| ey purport to take effect at times one year or more in the future | 
| care void. The leases: described i in 1 the Kronmiller brief fall into this 
7 “Phage caliidind leases ies had rie effect of aiigeine lessees 
to continue in possession indefinitely at artificially depressed rental 
amounts. While the Indians were not bound to enter into contracts 
of this. nature, ‘as a practical matter they were induced to do so by 
the promise of immediate, though inadequate, cash payments. Since 
the leases were made at times when the lessees held three- to four-year 
unexpired terms, the Indians could deal with no one else and had to 
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accept whatever ‘the lessees offered, . “The. five-year: limitation was 
designed to protect against just such improvidence. . - 
Congress. set a five-year. limitation on the power to lease allotied 
trust land as a protection. to the Indians. The essence of the protec- 
tion afforded by the limitation is the Indian’s opportunity at least 
once every five years to renegotiate. this lease—to deal with the prop- 
erty as his own and bargain for better rentals and lease terms. Any 
contractual arrangement which denies this opportunity to the Indian 
violates the law and is void. | 

The validity of. the leases executed eu Shae 2 oe of 
prior leases must be determined on a case by case basis. according to 
the criteria set out above. . : a : 


1. 8 tatutory Background | 


The Act of June 4, 1920. e Pee the Secretary of the Interior 
- allot. lands within the: Crow Indian Reservation among the mem- 


bers of the Crow Tribe. The Act provided that trust patents were to 


be issued to competent allottees unless: they elected, in writing, to 
have their allotments. patented to them in fee. The os and legal 
effect of the trust patents was to be as prescribed by the General 
Allotment Act.of. February 8, 1887.2 This Act states that any con- — 
- tract made touching trust lands “shall -be absolutely null and void.” 
While the General Allotment Act called for a 25-year trust period, : 
the period has: been exterided a number of times and. is: currently 10 
: effect under the Secretarial General Order of January 7, 1959.2 
Until 1926, competent Crow Indians holding allotted lands ‘under | 
trust patents could. not lease these lands, except with the approval of 
the superintendent. The Act of May 26, 1926 amended the Act of 
June 4, 1920 by adding a proviso to a one which allowed. 
unsupervised farming and - grazing leasing by competent Crow 
Indians as follows: | : . . as _ inde o 
ok OF Dp ovided further, That any allottee classified as. eee may Tene 
his or her allotment or any part thereof and the allotments of minor children for 
_ farming and grazing» purposes. _ Any adult incompetent Indian with the 
approval of the superintendent may lease his or her allotment or any part 
thereof and the allotments of minor children for farming and grazing purposes, 
The allotments: of orphan. minors: ‘shall be leased by the superintendent... Moneys 


received for or on behalf of all incompetent. indians and minor children shall 
be paid to the superintendent by the lessee for the benefit. of said Indians. _.No 


"441 Stat. 751. _ 
624 Stat. 388. 
094 Wed. Reg. 127. 
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| lease shall be made for a period longer than five years. All leases made under, 
this section shall be recorded at the Crow Agency. : 


The purpose of this amendment, as expressed by the House Man- 
agers at the conference committee on the bill, was to “give the Crow 


Indians a very liberal voice in the leasing of their lands and also give |. 


adequate protection.” (Italics supplied. ? By late 1926 the Indians’ 
right to issue five-year leases without Government supervision was be- 
ing exploited by white men in the area. Lessees holding under five- 
year leases issued (with the approval of the superintendent) in 1923 
were obtaining new five-year leases to become effective two years in the 
future and. paying the rent in advance. ‘This left the Indian with 
very little, if any, income from the land during the term of the lease.. 

On January 27, 1927 delegates of the Crow Tribe wrote to Congress- 
man Scott Leavitt of Montano, Chairman of the Committee on Indian 
| Affairs, describing the problem and requesting that Congress amend 
the 1926 Act to forbid such overlapping leases. The letter recognized 


that the Supreme Court in U.S. v. Noble, 237 U.S. 74 (1915), had | 7 


held that Indian. leases of trust lands to commence at unreasonable 
oe in. the. future were ® void, but sought ¢ the. legislation any way ‘ 
- saying > | ae : | 7 
~ While - we are ee ee ‘because of this. "iecision ‘that ‘these overlapping 
leases which are being taken are illegal, the members: of our tribe are ‘con 


| fronted with the fact that the lessees taking these leases are threatening to take 
_ the Indians into court who made the leases. This. would involve them in delay, 


= expense, and litigation. In order. to meet this. condition we have drafted. the 


proposed amendment which we Gs will nee the situation and clarify and 
remove all doubts. - 
The amendment a by the tribe would have paved that 
no lease could be re-leased or renewed prior to six months before the 
“expiration” of its term. In reporting on the bill, the Secretary of 
the Interior suggested that the provision be amended to allow re-leas- 
ing one year (for grazing Jeases) or eighteen months (for farming 
leases) prior to “termination” of the existing lease. The Secretary” S 
suggested amendment was adopted in the form of two provisos 
inserted before the last sentence of the language added. to section 
one by the 1926 Act. | 
In. 1947 a bill (8. 1317 ) was eed in the Senate to. give to 
thie’ members of the Crow ‘Tribe the power to manage ‘and assume 
charge of their restricted lands for their own use 6r for: lease. ‘pur- 


7H. Rept. 1255, 69th Cong., 1st Sess, 
& 69 Cong. Ree., 2d Sec, 4365. 
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poses while me lands remained under trust re The purpose 
of the bill was to remedy a major deficiency i in the 1920 and 1926 Acts. 
Under these acts only the original Crow allottees could lease their _ 


lands; their heirs or devisees were not “competent” and thus could. 


not lease. By 1947 only 318 of the 575 Indians who had been classi- | 
_ fied as competents under the 1920 Act were alive. In that year only — 


318 of 2,470 Indians on the Crow Reservation were classified ascom- 


_petent.2 The House Report: on the bill indicated that its purpose — 


was to put “all adult Crow Indians on an equal basis in the handling. 7 


of their individual and collective affairs regarding land leases.” +° 
_.The bill as introduced did not mention the earlier 1926. and 1997 
we It passed the.Senate and then was substantially amended and 
passed by the House. A conference committee met in early 1948. 
and reported the bill out in the form in which it was. enacted as an 
amendment to the 1926 Act." — 7 , * 


2. Repeal of the 1927 Act. 


In our letter to Mr. Kronmiller we cintea that. the 1948 Act did i 
| not by implication repeal the 1927 Act. We were mistaken; it did — 
effect such a repeal. While it is true that the law does not favor. | 
repeals by implication, this general proposition does not apply when 
an Act is amended by the substitution of new language which omits 
the words of previous amendments. The 1948 Act amended the last: 
proviso of the 1926 Act-“to read:as follows:”. It then repeated, — 
; with modifications, the language from the pepe of the a os 
7 oS, Rept: 386, 80th. Cong, ist Sess. 7 : 


-10-H Rept: 940, 80th Cong., 1st Sess. ; 
1 “Be it enacted by the Senate and House of Representatives of he: United Sintes of 


. America in Congress assembled, That the last proviso of the first section of the Act of May. 
~ 26, 1926, entitled, ‘An Act to amend sections 1; 5, 6, 8, and 18 of an Act approved June 20, 


1920, ‘an. Act to provide for the allotment of lands of the: Crow Tribe, for the distribution 


- of tribal. funds and for other purposes’,” approved May 26, 1926 (44 Stat. 658, 659), be. 


amended to read as follows: “Provided further, That any Crow Indian classified as com- 
petent may lease his or her trust. lands or any part thereof and the trust lands of their 
minor children for farming and grazing purposes: Provided, That any Crow Indian classi- 


fied as competent shall have the full responsibility of obtaining compliance with the terms § — 
of any: lease made: And provided further, That leases on inherited or devised trust lands <: 


. haying more than five competent devisees or heirs shall be made only with the approval of i 
the Superintendent. Any adult incompetent Indian with the approval of the Super intendent : 
_ maay lease his or her trust lands or any part thereof and the. inherited ‘or trust lands of 


. their minor children for farming and grazing purposes. ‘The trust lands of orphan minors . 
shall be leased. by the Superintendent... Moneys received for and on- behalf of all incom- 


petent Indians and minor children shall'be paid to the Superintendent by the lessee for the. 
benefit.of said: Indians. No lease shall be made for a period longer than five years, except . 
-, irrigable. lands under the Big Horn Canal, which may be leased for periods of ten years. 
a All leases. mode under this Act shall be recorded at the crow, Agency. eee i 
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viso of section one to the end or the section, ‘it omitted the two a 


provisos inserted ‘in 1927. - 
- In. very similar ‘situations, the Federal courte have held that ise 


an intermediate: omitted airiendment 18 repealed. Where section 7 


of the Judiciary Act of 1891 was amended in 1895 “to read as fol- 


lows * * *” and in 1900 the original section of -the act. of 1891 
was amended “to read as’ follows * * *,” the court held that the 
eriginal section and amendatory act of 1895 were necessarily repealed 
by the 1900 Act though it did not declare in terms the repeal of either. _ 
Rowan v. Ide, 107 Fed. 161 (5th Cir. 1901), cert. denied, ‘UBL US. - 
| 619, 21 Sup. Ct. 924, 45 LL. Ed. 1031 (1901). en ee 

as 1960, a Federal district. court in. Pennsylvania. held: that the | 
words “amended to read as follows” in: a statutory. amendment set 
forth a legislative intent that all law on the subject is to follow and 
that the new statute is to be a full substitute for the amended statute. 
The court pointed out that there is no need for inconsistency in order _ 
for the amendment to operate as a repeat. OS. v. Baker, 189 iF 
Supp, 796 (W.D; Pa. 1960). | 
 - -The application. of the principle set out in digas cases to. this situ- 

‘aor does not appear to do violence to the intent of Congress. As 
stated above, the 1927 Act had merely formalized the existing law and, 


as will appear in the next section, reduced the degree of # protection 


previously afforded the Indian. 


3. noalidity of In Futuro Leases 

- With the 1927 Act repealed -by the 1948 ee we turn to tiie lan- 
guage of the 1948 Act and judicial decisions interpreting such lan- 
guage to determine the legality of the competent Crow extension 

leases, 
USL Noble, 237 U.S. 74, 59 L. Ed. B44 (1915) is the leading c case 
on the nature of an Indian’s authority to lease for a specified period 
of years without Government supervision. The case involved leases _ 
éxecuted by a Quapaw Indian under statutes providing that “allot-— 
- ments shall be inalienable for a period of twenty-five years” but 
- allowing allottees to lease the lands “for a term not exceeding * * * 
ten years for mining or business purposes. ”33. While a number of 
leases and assignments were involved in the case, the transaction per- 
tinent :to thei issues here was a lease for ten years executed to Y in 1905 


s 2 See, also: ‘Heinze ve Butte’ & B. Consol. Min. Co., 107 Fed. 165 (oth Cir. 1901) : Minne- - 
gota & Me Land &. Improvement Co.. v. City. of Billings, 111 Fed. 972 Sa — T1001) 5 


. Golumbia Wire Co. v. Béyce, 104. Fed: 172 (7th Cir, 1900). 


8 Act aoe March 2, 1895, 28 Stat. 876, 907; Act of June 7, 1897, 30 Stat. 62, 72. 
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when the property. was s already subje ect, to'a valid ten-year lease’ to em, : 
signed in-1902. The Court held the 1905 lease invalid saying :. 
— At common: law, as the Government: points out, it was the: ‘established doctrine, 1 


that a tenant for life with a general power to make leases could make only leases 
in. possession, and not leases..in reversion or. in futuro. ‘He was not authorized 


by such | a, power to make. a lease to commence “after the: determination of a 


lease in being.” Such a leasé’ was deemed to be “reversionary” ok (cases) | 
“A general power to lease for a certain number of years” without saying either in - 
possession or reversion, only authorizes a lease-in possession and not in futuro. es 
Such. a. power receives the same construction as a-power, to- make leases in: pos-° 
' session” ae Oe This is not to say that.an-agreement for a.new lease, at a. fair | 
rental, made shortly before the expiration of an existing lease, would not be 
sustained in equity * oi my : 


The Court recognized that this Te of ¢ common. law - was ; designed 
to. protect remainder men, but. reasoned. by analogy. that. where. the . 
purpose of the limitation of the. term: was to protect. the Indian 
pees the rule should apply. equally. | Se Ce 
* * * The protection. accorded by Congress, through: the restriction : upon. the: . 


alientation of the allottee’ Ss. estate—modified only by. the power to lease as: speci- ; 
‘fied—was_ not less complete because the limitation was not in the. interest of a... 


remainderman, but was for the benefit of the allottee himself as a ward of the. . | 


Nation. The Act of 1897 gives him authority “to lease” for a term not exceeding : 
the stated: limit. . ‘Taking the words in their natural sense a ney authorize leases’! 7 
in. possession. and. nothing more.” Pg ; ° 
The language of the 1948 Act statinge that no on ats ‘Crow: 
lease “shall be made for a-period longer than five years, except irri- © 
gable lands under the Big Horn Canal, which may be leased for 
periods of ten years” is substantially § ine to Quapaw Act: language 


_construed.in the Vobdle « case supra. Under this authority a competent — | 


_ Crow may: make Jeases in- eet of allotted trust: anes and a 
nothing more.. °° eee ee er gr Seeger aa 
~The case ses 3 recognize, ehouste: that. it is: sometimes necessary to mo 

execute a new lease shortly before the expiration of an existing | lease - 

‘in order to regulate the course of cultivation i in the ensuing year. This 

was dealt with more particularly ina series of Oklahoma decisions. . 

‘In Mullen v. Garter, 173 Pac. 512° (Okla. 1918), an Indian allottee,. 

acting under a statute similar to the one here involved, leased to X for 

a term expiring December 81, 1911. -On September. 5, 1911 he leased . 


to Y for a term commencing ne anuary 1, 1912.. The. Court held that 2 


the lease was ‘not necessarily invalid @ as a \ Tease # m wi futnuro provided: = 


- “42937. U.S. 88. 
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* * * such ease is made near the termination of the. existing valid lease, and 
the circumstances are such that it is necessary to make’ ‘the lease at such time in 
- order to regulate the course of cultivation intended to be’ ‘pursued the following 

year, and provided, further, that in no case shall such new lease. be for a period 
of more than five years from its date, * #415 . | : ae 

Whether i in such a, situation the leases was sade at a cine reasonably | 
near the termination of the existing lease and when necessary to con- 
trol the course of cultivation for the ensuing year is a question of fact. 
_ to be determined on the evidence in each case. In Carter v. McCasiand, 

268. Pac. 706 (Okla. 1928) a Choctaw homestead allotment, which 
could be leased for not more than one year, was leased on August 22, 
1923 for a one-year term beginning January 1, 1924. The trial court 
specifically found that it was necessary to take the lease at that time © 
in order to regulate cultivation for the year 1924. The Oklahoma 
Supreme Court reversed on the basis that there was no evidence to 
support such a finding, and held the lease invalid.2® 

The leases of allotted Crow lands described by Mr. Kronmiller were 
signed during the first or second year of existing five-year leases and 
provided for the cancellation of existing leases and the commence- 
- ment of new five-year terms on a date one year or more in the future. | 
Since the lessees were already in possession under leases with lengthy 
unexpired terms, no necessity could be shown for making the can- 
cellations and new leases operative in the future. These are ey. | 
— leases tn futwro and invalid under the Vodle case. - | 
In Bunch v. Cole, 263 U.S. 250, 68 L. Ed. 290 (1923), the Supreme. 

Court indicated that leases in futuro were not merely voidable but void. 


The lower court had held that a state statute in effect created tenan- _ 


cies at will as to such leases. The Supreme Court reversed, holding. 
that the state law conflicted with the Federal law in trying to give life 
_ to void leases, and was thus invalid under the Constitution. — 


« * + These leases were made in violation of a congressional prohibition. They 

were not merely yoidable at the election of the allottee, but absolutely void and 
not susceptible of ratification by him. Nothing passed under them and none of | 
their provisions could be taken as a standard by which to measure the compen- . 
sation to which the allottee was entitled for the unauthorized. use and a a 
of his land. Peake | 7 


The statutes governing the Grog leases: are 1° substantially identical - | 


~ to those interpreted i in Bunch v. Cole supra. where the relevant statute. 
| provided that“ * * “any lease of such restricted land made j in violation | 


- 18 See also ‘Hudson Vv. 7. Hild, 51 Okla. 359, 151 Pac. 1063. (1915). . . 
38 See also Nemecek Vv. Gates, 33 P. 2d 768 (Okla. 1934) to the same effect. 
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of Taw * * * shall be absolutely null and void.” 17 The Crow ie | 


are on. lands which are in trust. status, the force and legal effect of 
which status is prescribed by the General Allotment Act of February 


8, 1887. It also provides that any. contract touching. the trust lands 


“shall be absolutely null and void.” The permission given in the 1996 
and 1948 Acts to lease for five years. without Government approval i is 


an exception to this provision and any. lease outside this permission : 
is subject to the general nullifying provision. - 


4. Effect of Surrender and Lease. 

‘While the new leases now being executed after the surrender gad 
cancellation of pre-existing leases are not clearly invalid under the - 
rule of the NV aaa case supra, their validity 3 1S nevertheless sujet to 


- question. 


A similar transaction was a oaleads in Hf arley v. McCasland, 19 P. od | 


856 (Okla. 1933). There Dora Hall, a Choctaw Indian, made a five- 


year agricultural lease of part of her allotted surplus lands to Brown 
on September 20, 1922.. Brown assigned to Harley. Seven months 


before this lease was to terminate, in February 1927, while Harley 


was in possession of the property, he and Dora Hall exennted a con- 


tract which declared the old lease to be null and void and granted 
Harley a five-year term commencing February 15, 1927. The statute 
- empowered the Choctaw Indian allottees to lense their surplus land 
_ “for a period not to exceed five years, without the privilege of re- 


newal.” In this situation the court held the February 1927 lease void — 


| stating that the statute authorized a lease in possession and nothing 
more. The court also relied on the statement i in two earlier ee 


cases that: 


* * * the spirit and intention of the act goes to the extent of precluding the 
allottee from leasing his land in any manner, so that on the expiration of five 
years from any date, after the beginning of the term of a lease granted he eannot. 
have it free, clear, and unincumbdered. (Italics supplied). Whitham v. Lehmer, 
22 Okla. 627, 98 Pac. 351: Gee and Hudson v. Hitldt, 51, Okla. 359,. 151 Pac. 


1068: (1915). | | 
To the same effect are Fagle:Picher Lead Co. v. elie 28 F. od <—- 
472 (8th Cir..1928) cert. denied 279 U.S. 889, 78 L. Ed. 986 (1929) ; - Re 
— «SS. & G. Mining Co. v. Fullerton, 250 Pac. 911 (Okla, 1926); Bal- 

_ threp v. Clark, 222 Pac. 520 (Okla. 1924); Dowel? v. Brown, 208: 
Pac. 220 (Okla. 1922). These cases all involve ene new. leases om 


| a Act ur May. 27, 1908, See. 5, 35 Stat. 313, 
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fained during the life of an existing lease by the same lessee, or > early 
cancellations | of existing leases following by an immediate re-leasing 
to the same. lessee. All indicate that such transactions Violate oe 3 
| rule of the Voble case supra. : | 
Two Federal cases would seem to conflict with these “alates ‘In 
U.S. v. Abrams, 194 Fed. 82 (8th Cir. 1912) a Quapaw allottee, Minnie 
_ Redeagle, leased her lands to Abrams in 1902 for ten years. In 1905 
and 1906 she leased the same land to the Iowa and Oklahoma Mining 
Company for ten years. In 1910 Abrams and the Company. executed 
and delivered to her a cancellation and surrender of each of the three _ 
leases.. On the same date Minnie Redeagle executed a new ten-year 
lease to the Company. The United States sued to invalidate all but 
the 1902 lease, claiming that’ when the Indian made the. first ten-year: 
lease, she exhausted her power and. authority as to that land until the 
expiration of the ten-year period. The court oe the Governments 
claim, holding that there was: | i 4 


KR nothing in the letter or spirit of the doneeauuar: enactment,. which re- 
strains her, after having made a lease;. from entering into a: valid. contract 
with the lessee to cancel such lease before the expiration of its term, and then 


make a new lease to such party or parties as. she might see fit for another term, > 3 


| not exceeding 10 years. 


a The Government took no > appeal from the setacn: 7 
This same court was reversed in the Voble case supra three years | 


| atari in an appeal from a similar holding involving, however, not a. 
| cancellation and re-leasing, but a lease to Y. during: the life of a 


lease to..X.. But the underlying principle of the No ble. CASE SUPTA, 1.04 — 
that an allottee’ s leasing authority was limited to a power to make a 
— dease 3 in possession was not known to the circuit court at the, time of > 


U.S.v. Abrams supra. | 
Tn 19381, though, the court distinguished. the v oblé case ana ap- | 


> peared to. follow the Adrams case in a7 allan. V.. Commerce Mining & 


Royalty Co., 49. F. 2d:.103 (10th Cir. 1931), cert. denied, 284 U.S. ~ 
643, 76 L. Ed. 547 (1981). There a Quapaw. allottee, ‘Anns Beaver: | 


7 : Hallam, leased to Wills in 1911 for ten years, then leased to him again | 
in 1912 for ten. years. - Wills assigned both leases to the Commerce 


| Company in 1918... ‘In 1913 and 1915 Beaver again made leases to 
Wills, as: ‘agent. tor Commerce Company, ‘each So ten years. ‘Then 
Jater in “1915 Wills, as agent, and Mrs. Hallam’ agreed. that all prior: 
leases were “surrendered ‘and canceled, and on the. same date Mrs, 


> Hallam signed a new lease to Wills, as agent, for ten. years.” In 1919 : 


- Mis. Hallam was 5 declared incompetent and subsequently i in 1928" the: | 
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_ Couneres Company obtained a new Tease from hes ah the approval 


_ of the Secretary of the Interior. - The Secr etary of the Interior also — 
expr essly. approved, retroactively, the. 1915 lease. Mrs. Hallam sued : 


Commerce Company. for cancellation of all the leases and an account- ~~ 


‘ing for the ores extracted, claiming that. all but the 1922 lease. were 
: overlapping leases and void under. the V oblecase. 
‘The court reviewed the Vobdle case and. distinguished it on ce basis 


thee its holding did not. apply. to a new lease granted to the same — aa 


lessee during the life of an old lease. It said that such a lease operated a 
as a surrender of the first lease by operation of law, and was thus not 
a lease in futuro... The court then stated that the lease of June 11, 1915, — 
executed. after the.cancellation and. surrender of the prior. leases, was | 
valid. under the Abrams case. These statements constituted only 
= dicta, however, since the court held that: j in any event the Secr etary’ 8. 
- subsequent approval : validated the lease from its inception. | a 
- While these two lines of cases apparently are in conflict, they hae | 
“one basic principle in common: ‘The Oklahoma cases recognize the 53 
- importance of the Indian’s having the land free, clear and unencum- 
_ bered at least: once every five years. The Abrams case states. that. 


nothing in the. congressional enactment restrains the Indian from ae 


canceling a lease, then. making “a new lease to such party or parties, 


-as she might see fit for another term.” Abrams.assumes that the 


‘Indian would be free to lease as she saw fit, the Oklahoma cases say 
she moust be so free or the lease is void. The crucial factor is the 

—Indian’s freedom to deal with the property as his own at least every 

_five years. | 


Tn empowering ‘conipetent Crow allottees to lease for fives -year eteand ae 
and no more, Congress recognized “the dependent character of the 


Indians, their: recognized inability to. safely conduct business affairs, ; 


and the peculiar duty of the Federal Government to safeguard their ‘ . 7 
Interests and protect them against the greed of.others and their own an 


improvidence = & =? (Italics supplied )1* os 
‘Congress did not intend that the Indian be entirely: fiee to lease ig R 


property. The five-year limitation on the power to lease was meant to 


a afford a protection 'tothe Indian. The essence of this protection isthe 


= ~ right ‘to’ deal-with ‘the ‘property free, clear, and unencumbered -at 


intervals of no less than five. years. Te a non-Indian lessee could 


| = 7 obtain. a new lease long before the termination of his existing lease, . 3 


_ 18 Sunderland Y. U.8., 266 U.S. 206, 238 (sth | Cir, 1924), 45S. Ct. 64, 69 L. Ba. 259. _ 
: ee | . ‘dee | | 
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he could set his own terms. The Indian could deal with no one else 
because a lease with another person to commence. at, the.termination. 
of the existing lease would be void under Wodle. In such circum- 
stances the lessee could perpetuate his leasehold indefinitely at arti- 
ficially depressed rental rates and the protection of the five-year term 
would be destroyed. The ultimate test, then, of any leasing agreement 
or combination of agreements affectins a Crow allotment held in trust 
by the Government must be whether it allows the Indian to deal freely 
with the property at least once every five years. | 

This brings us to the question of the validity of the ibaees signed 
after the September 29, 1961, letter. Ifthe lessee purported to sur- 
render the term of he existing lease only on condition that the 
Indian agree to issue the new lease, this violated the Act and resulted 


in the invalidity of the new lease. In such circumstarce the Indian ~~ 


did not get the land free and unencumbered, but with strings attached. 
He could not look to other potential purchasers and negotiate his . 
own terms. On the other hand, if the purported surrrenders were — 
made i in good faith and left the Indian free to lease to anyone, the | 
new leases are valid. — | 
While this leaves each case involving a ganoellation oa subsequent 

new lease to be determined on its merits, a court might view the | 
transactions with some suspicion because of the prior precher a m ae 


| a area. In U7 Se v. Noble, supra, the court said: 


* * This is not to say that an agreement for a new lease, at a fair rental, 
made shortly before the expiration-of an existing lease, would not. ne sus- 
tained i in equity. (Italics supplied) 

‘If a fair rental is necessary to the validity of a new lease made 
shortly before the expiration of an existing lease, the absence of a 
fair rental in a new lease after early cancellation o an 1 old lease would | 
surely ¢ cast some doubt on its validity. > | 


‘SUMMARY 


I have concluded that the leases descr BiSd 4 in ‘Mer. Tonnies S letter 
are void. Any leases executed. after the expiration or cancellation of — 
prior existing leases may be valid provided the Indian lessor had.a 
real peony before re-leasing to seek other ee and Tenepotiate | 

=) ee ies 
7 _ Solicitor. 
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: Contracts: Performance—Contracts: : ‘Delays of Contractor. 


A contract is substantially performed when it is So nearly completed that the 
- remaining work is inconsequential and will not cased the utility of the 
product of the contract. — | 


Contracts: Changes and Extras—Contracts: Contracting 0 Officer —Rules of 
_. Practice: Appeals: Generally - 


- Under a change order for elimination. of part of the work, where the contract. 

ing officer considers but omits to complete the equitable adjustment, of the 

- time allowed for performance ‘of the remainder of the work, and the con- 

_ tractor. has not appealed as to that omission, the Board will take jurisdic- 

tion de, novo. as to such errors or omissions and will determine the equitable 
adjustment. . : 


- Rules of Practice: Appeals:. ‘Generatly—Contracts: Contracting Officer 


The Board will generally remand a claim not previously presented to the con- | 

| tracting officer. Under the unusual circumstances surrounding. this appeal, 
- the claim will not be remanded, since the ends of justice would not be served 

* when such remand would cause further delay in the disposition of the claim. 


BOARD ‘oF CONTRACT APPEALS” 


‘This timely appeal involves a claim for return of liquidated damages 
amounting to $10,530, imposed for a delay of or days in completion 
of the contract. ‘The appeal was heretofore dismissed for failure to 
prosecute, without prejudice to reinstatement upon motion by appel- 
lant within 30 days. On timely motion by appellant’s counsel, the — 
appeal was restored to the docket on April’ 30, 1962. An oral end : 
was conducted on May 22, 1962. | 
* The contract was awarded Sw une 20, 1958, in the total: sum of 
7 $488, 300. It incorporated by reference Standard Form 238A. (March | 
1953 ed.), and provided for the construction of concrete raceways, | 
spring collection chambers, gravity type weir and water supply sys- 
tem at the U.S. Fish Cultural Station, -Bowden Springs, West Vir- 
_ ginia. Notice to proceed was received by the appellant on July 30, 
1958, and completion. was required within 380 days 1 thereafter, accord- 
ing to the contract terms. By reason of change orders, an extie work | 


_ order and suspension of work for the winter season, , the required date 


for completion became October 3, 1959, 


7 3 Hastern ata aintenanee, Company, IBCA-—275 (Apri 6, a 
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Final acceptance of the sear escis place on November. 9, 1959, bat 
the contracting officer found, in the Findings of Fact and Decision 
dated January 26, 1961, that: the work had been substantially com- 
pleted on October 30, 1959. (The appellant had made. no written 


_ claim as to substantial performance. ; a 


This finding resulted in the assessment of liquidated nase for 
OF days of unexcused delay at. $390° per day as ‘prescribed by the con- 
tr act, or of a total of $10,530. a 
| “Appellant seeks payment of the entire sum so retained by the Gov- | 
ernment, on the basis of the following claims of. alleged excusable 
delays aad alleged i improper actions by the Government: 
1. .There was an excusable delay of about 60 days in the delivery of 
certain. sizes of concrete asbestos ou due to a. strike:} m a cle aa S 
| plete ‘ay : 
es Unusually s severe = cold) other: sad high: water in 1 the eal acent: | 
_ river which impeded the construction of the weir. ad + 
_~ 8, Change Order No. 1 dated J uly 30, 1958. (ie was ‘never 
| edepted: by appellant), eliminated ‘one of the 83 raceways to be’ con- 


structed and erroneously reduced the time for performarice by, 30 days sak 


. account of this reduction of work. | 

4, Change Order No. 3 allowed: an ‘insufficient idditional: panied 
for performance of additional work in the enlargement, of a collection 

chamber. 2a : 

5, The Government eed: in establishing the date of § su seoeanttal | 
| completion as October 30, 1959; the correct, date secording to appel- 

. lant-being September 30, 1959, : 

6 The Government. did not. suffer. any y damage by reason. of the 

delay; therefore, | the e liquidated damages retained. were e actually a 


3 _ ee: 


—. Claims ieee 3. ‘and 5 above. appear to be ‘Fastified: as Grill: re dis- 
| a areed below, elminsting. the. necessity, for consideration of. the re-” 
| maining claims. oe = a 7 


3) lain Ne 0. 30 hange Order Ne 0. 4 


“The elimination ‘of one ‘of the raceways. by Change Orda: No. Jd 
does not: justify | a reduction of 30 days t m 1 the ‘period: allowed for con- 


is ‘tract performance. 


Mr. M.-F. Nodurft, ‘the Bhopriator of the appellant company ‘(the 
only witness for apieellanit): testified; without objection by the Gov- — 
ernment, that no time. should ‘have: Heed: deducted (although he later 
admitted that 10 days would have been fair), that it would not have. 
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= ee any more eine to build three raceways t ‘than it did to pital two 2 


- Practically ; all of the piping for the third raceway was required to be! - 


— installed. The. only. substautial ‘item eliminated was the. concrete 
a raceway itself. While it is true that no explicit ruling was made 
~ on this point by the contracting officer, his Findings did’ contain’ a, 


recital of the provisions of Change Order No. 1, including the. deduc- a | 


tion of 30 days.:: In. any. event, the question. inne open. as a, result 


of. ‘appellant’s refusal: to-accept.. Change Order No.1. Apparently: ; . 


the appellant did not include in his claim ‘letters his objections to' the: 


a : 30-day reduction, while specifying other claims of error in the 3 imposi- - 
~. tion of liquidated damages. The notice of appeal contained only a 


general exception to the Findings as to liquidated damages. For 
these reasons, Department Counsel urges that the Board has no juris- 


diction as to the claim of 30 days deducted by Change Order No. 1, 


there. having been no formal presentation to the contracting officer, | 
and hence no consideration or decision by the contracting offier as to. 
this aspect. ‘Under ordinary circumstances, we would pete with, | 
| this view. on | | 
- However, the appeal file contains convincing evidence ‘that hig ; 


“matter was, considered by the contracting officer. “Ina memorandum 7 


7 dated September 30, 1960, from the Property Management. ‘Officer, é 
/ Boston, to the Administrative Officer, the following Ree as, Dart - 
ofa “N ote” below the signature: , > 


Poem ce Go believe. we could not have: denied that a) ‘the 30- day: deduction. nm 
time incorporated in Change Order No. 1 was unnecessary and (2) the job “was 


7s substantially completed (99.99999999 per Engineers) _ with the repair. of "leak . <—- 


on October 20, 1959—20 days before final acceptance. 


7 ~ Also, 3 ina report attached to a memorandum dated re 26, 1960, 0, ) 
from the Regional Engineer, Boston, Massachusetts, to the Regional | 


a Director, Boston, Massachusetts, the following paragraph appears :. 


- However, the contractor could have. substantiated at least a partial remission 
of liquidated. damages. by arguing that the decrease of 30. days contract per- 


formance time taken by the Government in disputed Change Order. No. “Dis. : 


- illogical... His construction procedure was to install two sets of Taceways 1 ,000- 
- foot long, simultaneously. With an increase in-force, 3 sets. of: raceways could: © a 
have been . constructed in: an. equivalent . time. Conversely: the contract -per- . 

formance. time. should. not have been reduced by 30 days. , ee 


oT, “25; 41-44, ..Mr.. Herbert Cc. Beyer, Government construction’ engineer. ‘on: the: job, 
did not contradict Mr. Nodurft’s testimony... Tr. 112. 

= 3 Barkley Pipeline. Construction, Inc., IBCA—264 (April 6, (1961); 68. LD. 108, cee Bea . 
. par. 3006, 3 Gov. Contr. 271, and cases cited therein. EE sk ote 
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_. Finally, in tinenorndinn dated J anuary 6, 1961, from the Regional, % 
Director, Boston, Massachusetts, to the Director, Bureau’ of Sport’ 


Fisheries and Wildlife, Washington, D.C., there appear the following. 
3 paragraphs 3 and 4 concerning pope Findings. of Fact: 

oe Do you agree with our proposal. on substantial completion even “though ; 
Contractor's claim for remission ooh liquidated. damages. is not based | on leat 
stantial completion? : 

4, If you agree on the “substantial completion” action can we go one step 
further and cancel out the 80-day. decrease’ in performance time ‘per. change 
order. No, -L which all here. agree need not have been | deducted ? ‘This again. 

brings up the game question as on Number 3, ie., do you. agree on, our authority 
to allow a claim not specifically presented by the claimant? a 

The contracting officer found that the. contract had. been substan- 
tially completed. on October 30, 1959, rather than on November 9, 1959 
(the date of final acceptance), despite the fact that appellant had made 
no written express claim concerning substantial completion. We 

Although the contracting: officer had thus made an express deter- 
mination concerning substantial completion, under similar conditions 
he remained silent with respect.to the proposed cancellation of the 30- 
day reduction in. performance time as recommended . by. his ‘staff. 
_ Such silence is equivalent to denial. _ 

In Fou Sport Emblem Corporation, . the we ‘Department. Board 
of Contract Appeals held that the taking of the appeal, “which confers. 
jurisdiction on the Board to consider the case, opens up the entire 
case and the Board may consider any error that may come to its 
notice. ‘This the. Board may do quite aside from the question of 
whether or not the error considered has been questioned by the appel- 
lant on its appeal.” In that case the contracting officer had found 
that the appellant was entitled to an extension of time (from which 
no appeal was taken) due to a delay caused by a strike in a subcon- 
tractor’s plant, but on the appeal it developed that the actual cause 
of the delay was the rejection by the appellant of material furnished 
by the subcontractor as not meeting the specifications. The Board | 
. voided the extension of time allowed by the contracting officer. — 

. Here, the contracting officer. found that as a part of the equitable 
| adj ustment due appellant as a result of Change Order No. 1, the re- 
duction in the contract price resulting from the lanacon of one 
raceway should be $58,294.66 rather than $70,000.00 as stated in 
Change Order No. 1. It follows that, although. appellant did not 


\4BCA No. 87 (March 4, 1943). Of. ‘Jéneoker”, TBCA-44 (November 23, 1955), 62. LD. 
449, 453. : ae a a Or ee a 
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sonal aon ak Roding. the Board mevartheless ve jurisdiction. to | 
consider, the equitable adjustment, because of possible errors, which, 
if left unnoticed, would defeat the ends of justice. . | : 
Moreover, we ‘find ourselves generally in agreement with the hold- 
3 ing ‘of. the. ‘Armed Services Board of Contract Appeals in. Grand 
Central Atrerafi Company,° to the effect that on appeal, under certain 
circumstances, the entire matter of the equitable adjustment of a 
change:order is before the Board for determination, de NOVO. There 
the appellant had: not included in his claim two of the. elements of his 
costs of performing a change order, and , consequently, the contracting 
officer had not considered them. The ‘Board took juriedievion and 
decided the additional claims. __ 
The eer clause of the instant contract provides i in 1 pertinent 
part that: | ss ome Uys t eas ay G2 
ge ee eS, oe ‘such Gace cause an. -increase’ or "decrease - in: the amount due 
P under this ‘contract, or in the time required for. its performance, an equitable : 


adjustment shall be ede and a contr act. shall. DE modified in writing accord: . 
ingly. . oA ) : 3 


‘We note that < one equitable adj ‘astment'% 18, contemplated for the entire | | 


7 ‘aaa order. Hence, the equitable adjustment of Change Order No.1 


was not completed by. the contracting « officer’s findings and decision % 
as to the decrease in the contract amount, the appellant never having 


_ accepted the change order as to the time required for performance. 


Also, we are mindful of the language of the Court of Claims i in ; 
Globe Indemnity Company: v. United States:6 | 


: * eo contracting officers and. heads of depar Gets should. exercise ‘the 


great powers conferred on them by these contracts to. do equity ; they should “3 . 


not feel-under. obligation. to take advantage of technicalities, where to do so 


. would defeat justice. * * * 


Here, the contracting officer. had two. cpporanies to sonnet an 
injustice, one of which he acted upon by finding that the contract had 
been substantially performed on October 30, 1959, instead of on 
November 9, 1959. With respect to the 30. days: deducted from the 
allowable time for contract: performance we feel that he erred, perhaps 
- from an abundance of caution, in putting aside the recomiiendations 
of his staff, to the effect that this deduction should be eliminated from 
Change Order No. 1. | 


6 ASBCA No. ‘5128 (September 23, 1959), 59-2 BCA par.. 2352, 1 Gov. Contr. 729, 
. 4102-Ct..Cl. 21, 38 (1944). a 
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The Court of Claims stated i in 1M (eWilliams Dredging Company v. 
United States :* eas 3 7 7 | 
. It is evident that ine ceretary ‘was ‘authorizing. the Board: to act én hin’ in 
~ the way that any owner would act if a ‘contractor ‘was ‘dissatisfied with: ‘the way 
he was treated’ by-the owner’s representative in charge. He would. listen. ‘to the 
contractor’s story; and if he thought that his representative had been. unfair, he 
would reverse -him; _He would do this, not because, the contract gave” ‘him. any 
author ity to make. a. final: decision | which would bar. the contractor. from relief 
in the courts for breach of contract, but. because it would be. the natural and 
fair way for an owner to act. | BS Phe 

“The Board i is cognizant. of the limitations oni ‘its powers Mio ‘do 
equity” outside of the four corners of the contract.’ ‘That lack of 
jurisdiction does’ not, however, restrict the Board’s power. to. ‘act 
equitably within the four corners and to make an equitable adj ust- 
‘Inent. promised to the contractor by the explicit terms of the con- 
tract, Accordingly, what the contracting officer, through’ inadvert- 
ence or error, has failed to do by way of completing such a an sas 
| adjustment, the Board will fo an 
_ Moreover, the record shows that about. a year elapsed. from. ‘the | 
date of the appellant's last claim letter until the findings of fact and. 

decision - were issued. Under the compelling necessity of the circum- 
~~ stances peculiar to this case, including the additional length of time 
~ which would elapse i in the event that this portion of this appeal were 

temanded to the contracting: officer. for the purpose of preparing new 
findings, we conclude that. no useful. purpose would be served by such 
remanding.? Consequently, the Board accepts jurisdiction. Nodurft — 
has testified, as we noted, supra, that while he considers that no time 
at all should have been deducted, perhaps. a reduction of ten : days 
would have been. fair, and the Board so holds. .. 


Claim y 0. 5—Substantial Performance a 


| Aa to ihe finding that the contract was ‘substantially pee § on 

| October 30,.1959, Mr. Nodurft testified that it.was substantially com- 
pleted by the middle of September or at least by September 30, 1959.7° 
We cannot agree with. that conclusion since it. was DeCessaly: to repair 


7118 Ct. Cl. 1, 16 (1950). | “a2 | | 
. § General ‘Blectric: Company, ASBCA No.: 4865. (July. 1, 1960), 60-2 BCA par. 2705, 2 2 
Gov. Contr. 502. Cf. Morgan Construction Company, IBCA-253 a el ae oe 67 
ID. 342, 60-2 BCA par. 2737, 2 Gov. Contr. 500. 

® Cf. Industrial Construction Corp., NASA 59-1, 2 (November 27, 1961), 61-2 BCA par. 
3218, 3 Gov. Contr. 585: -El-troniés, Inc., ASBCA No. 5457 (February 28, 1961), 61-1:-BCA 
pal. 2961, 3 Gov. Contr. 285; Bar-Ray eee: Ine., ASBCA No. 3065 igcemter 4, 
1957), 57-2 BCA par. 1502. 

10 Tr, 62, 63. 


* 1959. 
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a isaea in is pipes oe that roe and this iene could Tis inter- 
fered with the intended use. of the structtres: Those repairs. were — 


- completed October 21, 1959, and it appears from the record. that the : . 


raceways, being then 99 percent. complete, could have been used from 


e that. day forward.’ “We hold, phcrone that ‘the contract 5 was: fee ae 


- “shantially performed: 9 on. October’ 21, 1959. 
CONCLUSION 


. i The es is acing as to: the claim for eaattanls adjustment | 
of time allowed. for performance arising out of Change. Order No. J, 


to the extent of 20 days’ increase in the period for performance of 8 


the contract, thus vee the pacha completion date October, 28, | 


“2, The pel is Pree as ae the spre ‘of snbstatitial: perfoim: _ 

ance, to the extent that the date of enue) performance j is 3 deter- | 
mined to have been October 21, 1959. ° | | 

These two determinations. set aside the Findings of Fact dl deci- : 
sion of the contracting officer, in part, to the effect, that there were 
27 days of delay in the. _perormaanee of the contract. 


“Troms ae LURSTON, u ember. | . 
I CONCUR: Seiad PhgeB ae | 
| Pawn H. Garn, Chairmin. ; a 
I CONCUR: | 


Joun J. Hynes, u ember. 


a: it Southwest Welding ond *enieuee Division, Yuoda Consolidated Tndustries, Ine, 
IBCA-281 E(Ocioven: 29, jaya 69 ID. 178, and cases cited. therein, 
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APPEAL OF ALLIED CONTRACTORS, INC. 


TBCA-265 Decided Daron er 10, 1962 


Rules of Practice: Appeals: Generally © _: 
‘ _ The Department. of the. Interior Board of Contract Acai: is. ‘not an ee 
: mediate board, and further appeals may not be taken within the Department 2 
from the Board’s decisions. Such decisions are final for ‘the Department: 
(43. OF R 4.4), 
| BOARD oF CONTRACT APPEALS | 
On September 26, 1962, a decision was issued by the Board sustain- 
ing this appeal in part, and denying and dismissing the appeal as as 3 to 
- a balance of appellant’s claims’. 
On October 8, 1962, the Board. received. fm appellant, a letter 
dated October 5, 1962, pon by its counsel, reading 3 in its entirety 
as follows: a | | 
We rbapesttuliy wish to appeal the decision ‘of this Board in the above titled 


case. : 
- The decision as handed down is arbitrary and inequitable ; and not’ justified 


by the facts in the case. - 

The Interior’ Board of Contract Appeals i is not an sptetrnedtats 7 
board. The rules governing the procedures before the board state — 
specifically: i in 43 CFR 4.4 concerning the “Authority of Board”: | 
- The Board exercises the authority of the Secretary in deciding appeals from 
findings of fact or decisions by contracting officers of any bureau or office. of 
the Department of the Interior, wherever situated, or any field installation 
. thereof. Decisions of the Board on such appeals are Tent ie: the Pas Gala 

ment, * * * (Italics supplied. ). : 

Since 1 no further appeal lies, we construe appellant’s letter of Octo- 
ber 5, 1962, to amount to a -Tequest for ia agrlas pursuant to 
| 43 CFR 4. 1. CO, 

No substantiation has been farished ‘to the Board ; in | support of 
the statements in appellant’s letter, to the effect that the Board’s deci- 
sion was arbitrary, inequitable and not justified by the facts. 

Accordingly, appellant's ee for reconsideration 1 is denied. 


Tuomas M. Dunston, M ember. 
I concur: | 
- PautH. Ganrt, Chairman. 


1 IBCA-265, 69 LD. 147, 1962 BCA par. 8501, 4 Gov. Contr. 512. 
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APPEAL OF RAY D. BOLANDER COMPANY, INC. 


TBCA-331_ Decided December 14, 1968 
Rules of Practice: “Appeals: ‘Generally—Rules of Practice: Witnesses 


The purpose of holding of conferences pursuant to. 43 CFR 4.9 is ‘the. simpli- | 
ee: fication. and sharpening of issues; the possibility of. obtaining stipulations, 
admissions of facts, and the introduction of documents; the determination © 
of the number Of witnesses and the limitation of expert witnesses, if any}. 
and the discussion and consideration of such other matters as may aid in 
the disposition of appeals. — | 


BOARD OF CONTRACT APPEALS 


a ecntsreies with respect to the above-captioned appeal was shed: 
‘pursuant to 43 CFR 4.9, at the Department of the Interior Build- 
ing, Washington, D.C., on December 18, 1962. The appellant was — 
represented by its ona: ‘Mr. H. Earl Capehart, Jr., of Indianapolis, 
Indiana, and Mr. Robert M. Gray of Washington, D. C., and by its 
president and vice president, Mr. Ray D. Bolander and. Mr. Paul 
Browning, respectively. -The Government was represented by its 
co-counsel, Mr. William T. Corbett and Mr. Robert B. Nolan. 

At this conference both Parnes: with. my concurrente, Benes as 
follows: | 

1. The appeal will be scheduled for foe at Waskinatan Dz C., 
‘beginning on February 26, 1968: Notices confirming the place and 
time will be sent out by the Board; in due course. 

2, The Government will make available for inspection by appellant 
at least 30 days in advance of the hearing (a) the project diaries, (b) 
the laboratory reports upon the soil tests listed in Table I, at pages 
16 and 17, of the findings of fact, and (c).the information revealed by 
-any soil density tests made while the job was in progress, to the éxtent 
that such diaries, reports and information are in the possession of or 
obtainable by the National Park ‘Service or the Bureau of Public 
Roads. Counsel for appellant will draft a stipulation covering these — 
matters, which, upon execution by counsel tor both parties, will be 
submitted to the Board. 3 

8. Counsel for appellant will endeavor to ; Eanns a cesion designed 
to elicit information from the Government as to whether all. papers 
- pertinent to the issues involved in the appeal are contained in the 

eeare file a CFR 4.6 e): (c)), heretofore submitted to the Board. 


224 +. DECISIONS OF. THE: DEPARTMENT OF THE INTERIOR [69 '1D. 


This question is. to be. included i in ‘the stipulation mentioned in para 


graph2dbove, 
- 4, The Government, will call as.a witness Mr. L. T. McCullough, 
who served as project eng gineer, and will make him ee ue cross- 


_ examination by appellant at the hearing. 


~ §...Kach party will:submit a list of its ae ase eee of 


| ne are regarded as: experts, to the: other party ane the amas at: spi = 


30 days in advyatice of the hearing. | aa 
: 6. The parties: will endeavor to” agree upon the rental valite of is 
equipment involved in the claims, and will embody. ina eran 


| any such agreement which they are able to reach. 


7. If either party in the course of preparing for. the hearing unCcOV- = 


_. ers.any other issue of fact as to which. it believes that agreement may - 


.: be. possible, it will seek. to work. out with the other Uae a. ‘SHPO - 


me lation determining this issue. - : 
8. At the hearing the evidence will is presented dancin dae - 


‘insofar. as practicable, in order to facilitate the subsequent separate oe 


; consideration of each claim. . a = 
7 a a : ae J. Suaverrer, 7 
Dep ipa cgicd 


_ AUTHORITY FOR THE ACQUISITION OF LANDS FOR FISH AND 
_. WILDLIFE CONSERVATION PURPOSES AT FEDERAL WATER- _ 
RESOURCE DEVELOPMENT PROJECTS AUTHORIZED PRIOR TO THE: 
| DATE OF ENACTMENT OF THE FISH AND WILDLIFE | COORDI- a 
_ NATION ACT _ a | 


‘isha and Wildlife Coordination Act: Generally. | 


The Fish. and Wildlife Coordination Act contains authority for. the. acqui- a 
sition. by agencies constructing water-resource development projects. Os 2...; 
_. lands for fish and wildlife conservation purposes in connection. with, projects ae ea 


ee substantially completed.as. of the date of enactment of the. Fish and 
| Wildlife Ceordmanon Act. 


~ M-seeus ot 4 as oe | ae : 
2 f0: Commissioner or Fis anp Wipuire, ee a 


Susser: see tows OF ee 3(C) OF THE Fist AND. 
. Wiis. -CoorDINATION .AcCT 


This eens to your memorandum, dated June 4, 1962, concerning 
the question whether section 3(c) of the Fish and Wildlife Coordina- 


he gee Ay "AUTHORITY FOR: ‘ACQUISITION or. LANDS, ‘ETC. + (DOR 


- December: 18, 4962 | 


a on ive as eemended: (6 UL S. CG, see. 661. et seq. rae eee Federal - 
. construction agencies to acquire lands: for fish and wildlife. purposes in. 
previously: authorized projects or whether. the: construction agency’. 


must seek additional, special, and specific. legislation j in every instance. _ 


The uncertainty: that has arisen.concerns the correct interpretation | : | 
of section 3(c),. beginning with the proviso. dealing with the acqui- 


oo sition of lands for. previously authorized projects. It is.the position 
of the Department of the Army, as expressed in a- letter, dated Au- 
_gust 8, 1960, by the former Secretary. of the: Army, | that lands at = 
previously authorized projects. canbe. acquired. for fish and wildlife. — 
Purposes only if the. acquiring agency recommends. such acquisition ——- - 


to the Congress and the acquisition is specifically authorized by the 


| Congress. We understand that the Department. of the Army, Corps 2 | 


wg of Engineers, has decided. in the case of at least four previously author- 2 ao 
.. ized projects, the John Day Lock and. Dam Project, authorized: May 170: 


1950 he Stat. 179); the J ohn Redmond Dam and Reservoir Project; SSE ; 


| Proj ect, authorized J uly 3, 1958 (7 2 Stat. 318), . and the Pomona Reser- - 


a Pee rr wes is : 


ie voir Pr oject, authorized September 3, 1954 (68 Stat. 1262), that. addi--. > 


tional and specific authorization is necessary'to'acquire Jands for fish 


and wildlife purposes. A review of the legislative history of each oh? 
_ of these projects discloses that the Congress did not specifically. author- 
ize the acquisition. of. lands. for fish and wildlife purposes: at. these . BSH 


proj jects when they were authorized. We believe, however, for. the - 
_. reasons stated: below, that: the Fish and Wildlife ‘Coordination Act, 


_ supra, authorizes the Corps of Engineers and other Federal construce 


— tion agencies: to acquire lands for fish and wildlife purposes at water- 


resource projects authorized prior to the 1958 amendment to. the Fish 7 ? 


- : and: Wildlife Coordination Act. 


The original Coordination hers was: eiaeted on ‘Miirchi 10, 1934 (48 , - 


Stat. 401). . This. act was’ subsequently. amended in its entirety by 


es the. Act of. August. 14, 1946 (60. Stat.: 1080). The -purpose of this | : 


amendment was. to. strengthen the fish and wildlife conservation 


; authority. of the Secretary of. the Interior, ‘primarily with. regard to. - 


- activities.at water impoundment projects. The House Committee on 
. Agriculture in a. report (He Rept. No. 1944, wat 9th ee on. the | 
1946 legislation states in part: | 


_ The proposed. pill. would. place in effect: a. much-needed. program. and facilities — e 


| “for. the, effectual planning, maintenance, and coordination. of... ‘wildlife: ‘conser-. 
__ vation, management, ane rehabilitation. ‘Although such | a. program was: con- 


“= 671644—68—_5. 


~ 
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templated by the Act of March 10, 1934 (48 Stat. 401), that legislation has proved 
tobe inadequate in many respects: and it: now-is a aa ate it be amended. to- 
provide: for more adequate. procedures. a GOOEY IO ee Fae ee ae e 
- “This legislation, however, was not entirely adequate’ to: wmeet™ the 
--needs for fish and wildlife conservation at water projects since it did’ 

not contain clear authority for the inclusion of fish and wildlife con- _ 

‘servation measurés at Federal water control projects and in that 2 did 


not clearly apply to projects previously authorized: The Senate Com- | 


: mhittee on Interstate and Foreign Commerce in its report (S. Rept.. 
‘No. 1981, 85th Congress) on H.R. 13138, later enacted as the Act 


of August 12, 1958 (72 Stat. 563), revising the first: four sections of 


the’ Coordination Act, as amended, explained these deficiencies as: 
follows: | | Pes. ae 

“ Principally the 1946 act does not provide tiene ‘general authority: for the Fed- : 

~ eral agencies: ‘who: construct water-resource projects to incorporate “in project 


_ construction and. operation. plans the needed measures for fish and wildlife con- % : 


servation. “The act: is cere conconed with bck aeaeea measures ie mitigate 
a to permit the planning of installations of annroprlits means “agi measures to: 
‘take. advantage of opportunities provided by water eee for enhancement or 
+4 improvement for fish and wildlife resources: pits Lite : = 
. Bvisting law 1s of questionable. application to many authoriged wroieote: a very 
“gerious. shortcoming. The Corps of Engineers, for example, has a backlog of 650: — 


is active authorized projects. with an estimated cost of about $6 billion on which. = 


| ‘construction has not: yet started. ‘Many of these cover vast areas, containing 


. “some: of .the most. important fish and wildlife ‘resources ‘of the Nation. The 


‘Bureau of Reclamation has about. 150 projects or units at an estimated cost’ of 
wes $3. ¢ billion: in this. category.” Most of these projects.have never. been investigated 
from the standpoint of their. effects on fish and wildlife resources. Many of. them 
were authorized 15 or 20 years ago or more. Jt would make good sense to have 


- ‘the policies and procedures of the Coordination. Act applicable to them in order . 
. that the wishes of the Congress in enacting the 1946 statute: and the pr roposed: 


laces can be. observed. (Italics supplied.) . 


~The Act of August 12, 1958, among other hia was nlskded £0 
‘provide basic authority for Federal construction ageiicies to modify 
the construction of water resource projects, including those author- 
‘ized before that act was passed but not then substantially completed, | 
to include measures for: fish and wildlife conservation in such proj- — 
ects. “Section 2(c) of the amended act Provides: for the modification | 


«of projects, as follows: 


(e) Federal agencies suthorized to construct or: oper ate water-contt ol projects | 
sae hereby authorized to-modify or add to the structures: and operations of such _ 
aca the: ‘construction of which has not been substantially completed ou the 
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* Aike: oF ‘enactment: of the: Fish and ‘Wildlife Coordination Ket. cand: te , ncanire ; 


4s) lands in. accordance with section: 8 of this act, in order ‘to.accommodate the means 


and measures for such conseryalton of wildlife resources as an anteere part. of . 


a such. projects eM, 


Section 3( ¢). of-the smnetided act gives specific authority’ tos agencies: 
Constructing water-control. proj jects for. the acquisition of Jands for 

fish and. wildlife Purposes. in connection with . such Proje jects... eaee 
Section provides oe ie oe 


(ec). When consistent with the purposes of this ‘Act and the reports and findings: 
of the Secretary ‘of the Interior prepared in accordance with section 2; land,.- 
waters, and interests therein may be acquired by Federal construction. agencies’ 
for the wildlife conservation and development purposes of this Act in connection 
‘with’ a project as reasonably. needed to- preserve and assure for the public benefit 
the wildlife potentials of the particular project. area; Provided, “That before 
properties are acquir ed) for. this purpose, the probable extent of such acquisition 
shall be set. forth, along with other data necessary for project authorization, in 
a report submitted to the Congress, or in the case of a project previously author: foe 


ized, no-.such- properties” ‘shall be. acquired. unless specifically” authorized by- : 


. Congress, if. ete gees for such: acquisition - is recommended by: the con- i 
struction. agency. Oe aa fie Lae 
oo As: stated hows the Dépaitment of the Army, i in its letter of * ae : 
og 1960, construed, that portion of the proviso clause of section. 3(c) 
- “beginning: ‘with the word 5 ae AOE EE ob as a. qualification upon - 
whether specific authorization is required, but rather as a.declaration — 
of intent that. the Congress will authorize land acquisition for fish and — 
- wildlife purposes in previously authorized proj jects only. if pally | 
recommended by the construction agency.” Ls 
‘When the 1958 amendment to the then Gcondnadan ‘Act: was ‘béing. 


- considered by the Congress, this ‘Department. and the Department es 


of the Army commented on one of the bills (S. ant) proposed for : | 
enactment. Section 3 of that bill provided i in part: ? as” 
| “When. ‘consistent | with: ‘Feports prepared in. accordance with. the provisions: of 
section 2.of this Act by the United States Fish and. Wildlife Service and. when 
approved by the Secretary of the Interior, the acquisition of land and interests 
therein by Federal construction agencies: is authorized for the > pur poses’ ‘UE this. 
Act. : 3 3 : 
The Department of the ee by letter to the Chairman, Senate 
Committee on Interstate and Foreign Commerce, dated April 29, 1958, 
in commenting on §. 2896, without. referring to this. ‘section; in part ; 
stated as follows: | a Gy : : 


Se 2496 would give broad authority-£ for. acquisition of. lands. for prevention. of 
in damage to wildlife resources and tor improvement of such rescue in BECOnO:: . 
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° ance with sons naa ions of the Fish on ‘Wildlife Service and subject to 


approval: Dy: the’ ‘Secretary. ‘of the Interior. No specific action: by: the: Congress 7 


; thereon. would be: required | nor would: affected | States: necessarily. have: an: oppor: . 
tunity” to: comment on the appropriateness: of such acquisition.. It: is considered | 


_ essential to the accomplishment of such acquisition that. before propérties. are _ | 


8 acquired. for | this. ‘purpose, . the extent of - such “acquisition be. ‘described. as 


“ accurately. as” “practicable and. be ‘set forth, along with other data necessary a 


| for project authorization, ina report. submitted to the Congress, and that’ nd | 
such properties | be: acquired ‘unless: specifically authorized by.. the ‘Congress, ‘if i 
specific authority for such acquisition is recommended | by the ‘construction 


| agency. 


- Modification of the pasie legislation of this matter has been. the spied of j aan 


extensive. coordination among | the Departments - of the Interior, Army and 


7 7 Agriculture and the Bureau of the Budget as it. relates to the various Federal : 


4 programs. that would be affected. As a result of these endeavors, the Department 

of the Interior has proposed. certain modifications of the law on which substantial 

agreement has been reached. among the agencies. A copy of those proposals is - 

inclosed. If the amendments proposed in. S. 2496 were modified to. make the bill 

. consistent. with the inclosed proposals, the Department of. the Army would 
interpose no objection to its enactment.. | ) 


By letter to the Chairman ‘of the Senate. Goa ice on if Teistate 
and Foreign Commerce dated April 1, 1958, this Department. also 
commented on §. 2496 and enclosd “a revised. text for the bill. with the 
recommendation. that it’ be substituted: for. * * * S_ 9406.” Subse- 
quently.a bill (H.R. 13188) was enacted as the Act of August 12, 1958. 
The Senate Committee on Interstate and ‘Foreign: Commerce, in its 
report on H.R. 13138. (8. Rept. No. 1981, 85th. Cong. ), stated : 


“ALR. 13138. in the form. reported by your committee is based on the recom- 
mendations. of the Secretary of the Interior contained. in @ letter to. the Le 
tee dated April 1, 1958. That letter stated, in part: | 

** * * we have discussed this proposed legislation with other: inter ested jeg: 
oe ments, including particularly, the Department of Agriculture and the Department ; 

of the Army. ‘The bill as tr ansmitted herewith has their concurrence. (Italics 
- supplied.) ot toe ioe oe 


_ The committee report, in a - general discussion of the ‘purposes: of o 
LR. 13138 stated further: 7 | — an 


The bill provides for the Inclusion of fish and wildlife conser rvation features es 
in these authorized projects. so long as they are “compatible wat the purposes 7 
for which the proj ject was 8 authorized. ra ae ae | 

a eke cee x ok an _ a a. 
#8 Ok existing: law contains no reference. to the authority of the water-proj- 
ect construction. agencies to. acquir e land around water-uUse projects for fish and 
wildlife conservation purposes. .In very many cases, the availability of lands 
to the Fish and Wildlife Service or the State fish and game departments for these 
| BUnnOsS is the key to 9 adequate a and: satisfactory project measures to compensate 


 B84T AUTHORITY: FOR ACQUISITION: OF. LANDS, ETC. : pais 
Sn December 18, 1962 | — 


. for losses ‘and to provide for the enhancement and improvement ¢ of Aan: and. 
wildlife. The conservation agencies are restricted and hampered by ‘this lack 
of. authority, particularly: where the land acquisition necessary for flood: control - 
and other so-called pr imary purposes of bie results in: little or ‘no land being 
: available for conservation purposes.. boat as ee oe 

The amendments proposed, by this bill: would Gemeily ese. deficiencies and. | 
have several other important advantages Re oe . (Italies supplied. ) 


‘It 3 is our opinion, therefore, that the construction. agencies of the 
Federal Government are authorized by section 3(c) of. the Fish and. 
Wildlife Coordination Act, as amended. (16. U: S.C., sec. 661. et seq. do. 
to acquire land for fish and wildlife purposes in connection with pre- 

_ viously authorized projects without, the necessity of seeking additional, — 
special, and specific legislation. That such is the intent ‘of the. legis- | 
_lative proposal which: was enacted in 1958, amending the act. is, we. 
believe, clearly shown by the above nnigaage of the committee report 
and the section-by-section analysis of the legislation presented by the 
then Under Secretary of this Department i in his testimony of June 27, 
1958, before the House Subcommitee on Fisheries. and. Wildlife. one 


43 servation of the. Committee on Merchant. Marine and. Fisheries. The 


~- explanation of sections 2 2(¢) and ate) given in this document i Is as | 
follows: ce 


Subsection 2(c) | un b 2 uk 4 
EER, 19874 [which is similar. to HL R. 13138). nla provide in the iataeede of 


ae wildlife conservation, for modification of projects to be authorized in the. future, _ 


and those previously authorized, on which construction is not substantially com- 
pleted as of the date the amended act becomes law. (Italics eupptee y 7 
— * | ee. ie “See a ee . lag 


| | Subsection. 3(c) 


oA: provision in. ‘this subsection spells ‘out the type of: information to be con- 


tained in water-use: reports: going to the Congress: which contain recommenda- 
tions. for land acquisition . for fish and wildlife management. ‘purposes. In the — 


- ease of recommendations for land. acquisition | in. connection with: a. previously 
authorized water-use project, a, specific authorization’ from the Congress is 
required, if specific authority for the acquisition of the land is recommended | 
. by the. construction: agency. . If specific authority is not: so. recommended, land 


— - acquisition for fish and* wildlife purposes on these previously authorized | projects 


would be generally authorized by the bill’ [H.R. 12371}. 


Therefore, in view of the specific language of tlie: Act of -aTapri | 
12, 1958, and in- view of the above legislative history, we are of the 
opinion. that Federal construction’ agencies are authorized to acquire 
-lands..for fish and wildlife purposes in connection with previously | 
authorized projects. Further, we-believe that the provision requiring 
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e special, additional ‘Congressional authorization for such ncquiditions 


applies only in the event the constructing agency ‘determines to recom- 
mend the acquisition to Congress rather than to proceed to acquire: 
the land without submitting -its recommendation to Congress. We. 
believe that to decide otherwise would. result in Congress enacting a 


useless. act, ‘since any agency of the Government can seek specific — 
legislation to acquire lands for public purposes ° without being specifi- i 


cally authorized to do-so. We do not believe Congress intended — 
. that section 3(c), beginning with the proviso, be. meaningless as the 
above legislative history elearly indicates that oo was 3 not the Con- 
~ gressional intent. — Pa 7 | 
We point out, however, tba ‘the: construction agency ood still 


i required to seek an: appropriation to acquire such lands. This is’ 


made clear by the Committee on Interstate and Foreign Commerce’ S 
Report, supra, on FLR. 13138 in which it is stated at page 6: 

~The Congress, moreover, would retain full control, ‘through its soneideration: 
of project-authorizing legislation [in the case’ of new projects], and the. review 
of supplemental: reports, in the case of projects already authorized, of any costs: 
. incurred for fish and wildlife conservation pu Onet: . 


Frank J. pany | 
| ‘Solicitor | 


a nr oa _EUGENIA BATE a 
A-28519 _ Decided December 28, 1962 
~ Oil and Gas Ledsegs ‘Applications | 


An oil and gas lease offer which contains a deseription. of the land to be. 
leased placed upon the offer form. by means . of the duplicating process 
known as “ditto” meets the coe nen of a. depateuentet regulation, aed 

ae _it be prepared in ink.. ae oe 2 eo 


| | Oil and Gas Leases: ‘ayplioitinis—Agensy: 


A. ‘person who selects the land. to be applied for, fills in- the Jand description - 


on a. previously signed. oil. and gas -lease offer, and files the offer is-the: © 


agent’ of the offeror. and the offer to earn ‘priority. must. be accompanied by. . 
the statement required by the pertinent regulation, 43 OFR: 192. 42(e) (4). 


7 a and: Gas Leases: Applications—Agency . 


. Where an oil, and gas lease offer is filed. by .a person, saiteneait i a. artcta 
- "agreement under which he is empowered. to. act as an attorney in fact for. 
a, - the offeror, the offer to earn. priority must be accompanied ‘by. the state- =e 


ye 


. _ | | “December 28, 1962 | 
ae ment deeiced by. the pertinent. regulation, 43 OFR 192.42(e) (4). ‘even 


though the party’ s offer i is prepare in a manner not be eairccgared provide? for. z Sar 


: in: ‘the agreement. 


7 oi and Gas Leases:  Apyiloations Ageing” 


| ‘The Department’s regulation, 48 CFR 192.42(e) (4), requiring statements of 
interest to-be filed where an agent or attorney in fact has been authorized 
to act with respect to an offer is applicable to a situation where the ao | 
Loam to aie ceases s with the filing of the offer. Hales ae 


APPEAL FROM THE BUREAU or LAND MANAGEMENT. gee, 


sagen: Bate. has appealed to the Secretary of the ence from 

a decision of the Director of the Bureau of Land. Management dated... 
May 9; 1960, affirming a: decision of the land office at Santa Fe, New: | 
Mexico, dated December 7, 1959, which dismissed her protest against — 

. the. issuance of a noncompetitive oil and gas lease in response #0 ea 

- other lease. offer for the same land filed at the same time. 3 a; 


Tt appears: that, in this case, 27 oil and gas lease. offers for ‘cortain -~ 


land in Eddy. County, New. Mexico, were filed at: the opening of. the. rs 
land office to the public at 10:00 a.m. on September 29,1959. To — 


- determine the priority in which the offers should be considered for | - 
the award of a lease, the land office held a public drawing and awarded — 
first priority to an offer of Katherine S. Foster and Brooke H. Duncan. 


IT. Mrs. Bates, who 1 was: accorded. second Fe by the drawing, . 
. protested the award. - 


_’ . The appellant ee two “isiate in: the succeeuh offer: Gest, = 
- ‘that it. was filed by someone other than the offerors without the. fling 
of the separate statements of interest required when an. agent or 


_ attorney in fact acts for an offeror; and second, that it contains a. 
_ description of the land to-be leased that has obviously been reproduced: — 
— by a mechanical duplicating. machine in contravention of the explicit 


directive on the printed. lease form “Fill in on a typewriter or print — | 


plainly in ink and sign in ink” and the departmental regulation: (43 
. CFR 192 42(g) (2) (iii) which permits acceptance of an offer com- 
-pleted: in. penail: -OFr: ett piece penne because or ‘such ce 
pletion, : : 
The ei second: Cninnee is arcs merit. “She points to 


the obvious use of a drnlicating machine to insert the legal description — | 


of the.land to be leased ‘in the printed lease form. as indication’ of the _ 
invalidity of the successful offer. The regulations: and the lease form ~ 


| require that an offer be filled in on a, typewriter. or. printed. plainly oe 


in ink is CFR, 1961 ‘Supp. 192 42 (2))e" “However; another regu: 
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lation permits the acceptance of 2 an offer completed 1 in pencil or » seript a 


(43 CFR 192, 42.(g) (2) (iii). Thus an offer is acceptable. if printed 


in ink or completed i in script. The appellant contends that mechani- 
cal duplication does not meet even these requirements. | | 
It may be debatable whether the description in ‘the Foster- Diineati , 
‘offer is in script or is printed. A first glance catches the flowing - lines | 
of script, but in very few instances are any. letters connected. by a 


‘eGntinnous stroke and, although the angles. of the letters have been ea 


softened to curves, the pattern of each letter is that of pr inted charac- — 


_ ters rather than that of script. However, whether the letters are 


- printed or in script is immaterial. The question is whether the letters 
are in ink or pencil. Admittedly, a pencil was not used. .The'repro- 
duction used on the leased forms appears to be the product of a 
- process known. as “ditto” which results from the application to a 
porous wax base of a master copy made with a special type of carbon 
paper which transfers | ink contained in a gelatinous base to paper. 
When the master copy is pressed upon the wax base, the ink is trans- — 
ferred thereto and is retransferred again and again to glazed paper as 
it is thereafter applied: _The obvious conclusion in this instance is that 
_ the form is filled out in ink. Thus the appellant has not proved her 
charge that the successful offer was hot be a Oe. to 
requirements. Ass 
She seems to suggest s some impr opr eee by Sbesryiie that 2 a. person 
completing a ‘description. in script could very easily know ‘whether 
there are settlers on the land + ‘whereas a person several thousand miles 
away for whom: an offer is prepared by duplication. cannot know..: 
The purpose of the directions for preparation of lease offers: is, of 
course, to insure legible offers which facilitate handling in the iscd 
offices. If there are persons who desire to file lease offers using other 
persons as dummies, a. requirement for typewritten or handwritten 
offers will. not terminate such practice... Admittedly, more time 1s 
consumed in the preparation of lease offers in this manner than’ by 
duplication but if such persons are informed of the necessity of pre- 
senting oil and gas lease. offers that are typewritten or handwritten it. : 
‘may be assumed that they will do so without abandonment of their. 
primary purpose.‘ ‘The moral fervor of the avEcuae opisenon thus 
_ disappears. 7 
_. With respect. to. the seine first contention, the © Department’ ‘ 


7 regulations provided at the time the offers were. filed: 





~- 


et The lease ‘offer form requires the « offeror ‘to certity that thera | are ‘no. settler on any. 
| sii lands included tn: the offer:. Le Oe Oe eae poe 


| December 28, 1962 


‘te Each offer, when first filed, shall be accompanied by: 


oo re fe es oe oo i ne oe 


(4) it the ‘offer. is s signed by. an: attorney in ‘fact or agent, or. a any attorney ay 


| in fact. or agent has been authorized. to. act on behalf of the offeror with respect 7 
fact: or: agent: andthe ‘offeror: stating: whether or ‘not: there is. any agreement. or 
understanding between. them, . *. *-* by which the attorney in. fact or agent %. % Mm 
 has-received;. ‘or. is -to.. receive, any: interest . in the . ROAR when issued af pe 8, ; 


- - (as CFR 192. 42; italies added.) - 


The appellant asserts that Mrs, Foster. and Dice are e part. Sea a 
group having: a contract. with Bryan Bell who handles. filings for 


to. the offer or. lease, separate statements over the signatures: of. the attorney in. Oe 


— them and that:Bell has employed Miss Josephine Gutierrez to handle. cr 


- such-filings in the New Mexico land office. ‘The appellant states that me 


Miss Gutierrez: filed the Foster-Duncan offer along with 14 others in 


_ the Bryan. Bell. group: and urges,.in effect, that this is a a filing by: an 
ar) gent. within the meaning of the aalicwed: portion. of. the regulation; ‘ 


es oF requiring. the filing of separate. one of. interest. Such: state: te 


— ments were not filed. 


In defense of their: offer, the fagbedetil piers, Mrs. ‘Hosen na ; | 


a ‘Duncan, submitted a sworn staceient which feclaved that they had an oe eee 


i. arrangement with Bryan Bell. whereby. they relied. upon him to. advise ae 


“them of public. land in. New Mexico.as it became available for non- - a 


competitive oil and gas leasing, to assist in the preparation of lease | 
offers for filing and in the process of filing, all for a cash consideration ; 


which was not. disclosed. Bell was:to have no. interest.in their offers 
or in any leases which might be issued to them, they said. ‘They — 


understood that, Bell. employed’ Miss Gutierrez ‘to handle clerica] 


- details: of the completion and filing of offer forms in New Mexico, ee 
~ but they denied that. she could sagas saat interest in either, their re 


offers. or their leases. . 


- Subsequently, Mrs. Foster and’ Duncan cibmittes a copy. of ‘ein — 


Pe agreement with Bell, executed: on. July: 23, 1959. Under: this agree- 


‘ment Bell was to determine what public lands were to be suitable for _ 
= noncompetitive leasing. He agreed, at his o option, either (1). to pro- 


vide his clients with a list of lands on which they could execute offers 


. for Bell to file, or (2) to act. as their attorney in fact’ in filing offers:for > ae 
the land. “For his services Bell was to be paid a fee foreach offer filed, 


_ the- agreement specifically providing, that he. had no- interest’ in any F 


=. offer filed. 


7 Tt is obvious that. if Bell elected to act as ; attorney j in tach in anlage | 
a fihng, the regulation quoted earlier would be applicable and require — 


. the furnishing of the.separate statements of interest. However, if he — : oo 
| Blected. to. furnish. a list of. lands to his clients and. to Physically file 
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an role sbcaied by. them, the jegulation gould not be applicable 
unless it could be said that he was acting for them i in the capacity 
of an attorney in fact or agent. In the immediate case neither proce- 


| dure provided. for in the agreement was followed. | ‘Bell did not sign - 


and file the offer for Mrs. Foster and Duncan. as. their attorney in. fact. 
Nor did he simply furnish them. with a list of lands available for. filing 
and merely physically. file an offer completed by. them. : It appears © 
without dispute that Bell or Miss Gutierrez filled in the Jand: descrip-.__ 
tion in an offer signed i in blank by Mrs. Foster and Duncan and then 
filed the offer in the land. office. a. a ae eo | 
-* The ‘question: is whether ‘in. ‘these. dirGuiactances the oalauen 
| iota: above applies so as to: require: the rejection ‘of the offer for. 


failure of Mrs. Duncan and. Foster and. Bell: or Miss Gutierrez to - - 


submit the statements of interest required: by the regulation, = - 
Without regard to the agreement, the procedure followed by the 
“parties constituted Bell an agent: of the offerors. Bell selected the _ 

_ land applied for, filled in the description ona: previously signed: oil - 

and gas lease offer. and filed the offer. A person. who has authority 
to: perform these functions for another is an agent”. is ae 





| 2 See: Hofman é Morton Oo. v. weecan. Insurance 00s 181. NE. 2a sat (a. 1902), : 


* in-which the court stated! the facts and held as follows f° 0° 
The record shows: that New. York: City is the center of: the: United. States fur market. 


~ Retail ‘furriers throughout the country, ineluding plaintiff, purchase. most of their furs _* 


. im New York, either directly or through: New York fur buyers: 


= . “Plaintiff, about 15 years ago, entered. into. a-continuing. agreement with Georke Bloom, ar 
ait a New York fur. buyer, whereby. plaintiff paid Bloom ‘a monthly. fee ‘of $400, plus. inci- , 
dental expenses in servicing plaintiff's ‘account, in| return’ for Bloom’s‘ keeping plaintiff ee aes 


apprised of the fur market, making selections when requested, and having. them. shipped 


to plaintiff on approval. Plaintiff -withheld. no income taxes from Bloom’s fee, paid nO - 


social security taxes for him, paid no part of Bloom’s. office rent, secretarial expenses or 
other office . expenses, such. as light, heat or telephone, and ‘had no. right to tell. Bloom 
_ how to run his business.’ oa Bloom. ‘worked for. approximately is other furriers’ ‘throngh:.. 
out the country. - Or tS . 

ee * ote Ui. ey * * Ties teeta ae Se: 
ie “Plaintif contends that under: the undisputed evidence, as a matter of Jaw, George. Bloom 
Was an. independent contractor, and cites authorities, which we have ‘examined. In sup- | 


port of this contention, plaintiff argues ° that :Bloom: contracted for. a. stipulated. price. to... © 


_ accomplish something for plaintiff, and: plaintiff reserved. no direction over the conduct of 
Bloom’s work. Plaintiff emphasizes that Bloom ‘shopped the market’ “where | he chose, 
_ ‘worked for ten‘other furriers: throughout the country, used. his discretion. in: determining 
how much time to devote to plaintiff's needs, | used - his own. judgment in selecting furs, 
had his own office, hired his own employees, and paid his own business expenses, 


“We do. not believe the. foregoing facts:to be determinative of the question before us, 


nor: are we. persuaded. by. the. cases cited,.where.the issue is. an, alleged agent's hower to 
make his principal liable to third ‘parties in ‘tort. or’. contract. vt 

. “The: distinguishing ‘characteristic. of an agent is: ‘that: he: ‘represents another contrac- - 
’ tually. When properly authorized, he makes contracts or other negotiations: of a business 


 TRature on behalf of his principal, by which his principal ig. bound, . “(Mechem, ‘Outlines of 


os ‘the Litiw fof ‘Agency, 1952 Bas, :p.'4.): Aw agent is. generally defined by: the Illinois courts 
as: -being one who -undertakes to. manage some affairs to be transacted. for another by: his 


authority, on‘ account of the latter, | who is called ‘the © ‘principal,’ and to ‘Tender abi ace = 


‘count, Dean v. ‘Ketter, 328. IN. App: :206,,.210, 65N.E: 2d 572 .(1946). 
, “A person may.be both an independent contractor: and an agent for. ‘another. {Thus, a an . 
attorney” at law, a. broker; an. auctioneer, and other similar persons employed ‘either for a 
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" Warthormore: although the. parties. did noe: follow. ae ap the . 
procedures. ‘desoribed- in. their agreement: for filing: offers, the offer 
“was filed pursuant to their agreement and was subject-to its terms. — 
That is, ‘it: undoubtedly. was a consequence of the agreement, and it 

- counted as one of the offers the offerors had. agreed to -file and for 
which. Bell was.to. be paid. ‘Therefore, it was subject to.the terms of 
. their agreement, which, as we have seen, authorized Bell to act as an 


attorney in fact for: the offerors. Accordingly, the offer falls within 


the terms of the regulation as one for which the required statement 
7 ought to have been filed. | | | : oP aie 
-.., The appellees also contend that an coffer ao not come into existence oe 
enti filing and that since Bell’s authority terminated. upon. the: filing - 
of the. offer, he- never: had: ‘Power, authority. or connection with: the o 
offer. ae ee ot ug, Soke ee ao 
The peonlatian: cnalcon! no. distinction: aa pre- sabi: Per peat , 
filing authority. On the contrary, :an.examination of the’ reasons 
underlying its demands demonstrates that: it applies. to both situations. 
The statement, of course, is required so that the Department: may be. 
informed of. who has:interests in offers and leases.. To achieve its 
" purpose, it may insist, as the regulation’ does; that disclosure be made 
‘not only by those whe hiave interests but by those who’so.act. in rela-. 
tion to offers and leases that it is likely that they do: With the details 
_ of the relationship of the parties in its possession, the Department may 
then-ascertain. whether: or not its: regulations | have been violated. 


Furtliermore, the agreement provides: : 


‘1. The Company agrees: to use its best efforts to furnish the folowing infor- 


' mation, assistance, and: advice: ‘to. the Client : 


7 . 7 a * we Gs * . a a E an : * 
d. In the event ‘the | Client ; is “ auévesaful in "securing a “noncompetitive. lease, 
- the Company agrees to advise Client’ as S to the best. means of developing | oil and 


single transaction or: for a series of transactions, are penta although as to their physical : 
activities they are independent. contractors. * ‘ATL of. them.” ‘have the. power: ‘to. act. for’ and 
. to bind ‘the prbeipal: in business. negotiations within the scope: of. their agency, as. in the 
- instant case.. Restatement of Agency, 2d Hd., 1958; p..12.. 

“Tt is undisputed that Bloom selected the furs in. ‘question, .c on. iapectie Weeetiods ‘Seon 


plaintiff, authorized their invoice to, plaintiff, and made the shipment. in accordance with =~ 


plaintiff's: general instructions to ship by. air’ freight ‘whenever possible.’ “Bloom: had the 


power to. make -plaintiff a party. to ‘certain : business: transactions.: Pigintit paid the a 


freight charge on. shipments made by Bloom and did so in the instant .case.':’ Upon‘ receiv- 
ing a shipment on approval, plaintiff undertook a. contractual obligation to the seller to. 
pay for the furs or: return them. ‘We believe these facts: are sufficient, .as-a ‘matter: ‘of claw, os 
. to hold that Bloom was ae ent of. plaindt for. the. purcnae and- shipment of the lost. 

_ furs.”. (Pp, 822-824.) e . 
A ‘Also - see!  Gominonwealth v. Minds: Codi: Mining: Corporation; 60. A 2a: 14 (Pa. 1948) 5 , 
. A Restatement, Agency. 24, secs. 1, 14, 14, 220. eahie. “Pag OAS ay pet eae ‘ae 
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| gas speoadetion from. said lease ‘and as to how: the Client may: most t profitably | 


_ ‘manage his investment in.said lease. 


_ Land: ‘Management is reversed. 


“e, In the event the Client is not successful in securing, the’. noncompetitive 
. lease as to which he has submitted an offer, the Company will. offer its assistance . 
in expediting. the return of. the rentals submitted: ‘within a reasonable Jength of | 
_ time. | The Company shall use its best efforts and judgement in “providing this 
; service, but it is specifically agreed and understood that the Company will not 
be responsible or liable to the Client for any- loss whatsoever De reason Of this 
service. gh eke eg Bra ae : Fe Te ae 
‘Thus, the. company’ Ss ies ad authority, andee the. agree- 
‘ment, continued after. the nae of the offer, 7 tt or not: it eee 
7a iene | Cre ae ae ae 
Accordingly, it is epee add that Bell - was ppathoeied to act as an 
agent or attorney m fact on behalf of the offeror with respect to the 
offer or lease and was obligated to file the required statement with 
the offer. In the absence of the statement, the offer earned no priority — 


over Bate’s. offer which was drawn second in the drawing held to sae 


'. determine priority among the offers’ filed simultaneously. W.H. Bur- 
nett et al., 64 I.D. 230 (1957 ds Roy Mt. ee A~28178 (February 
29,1960). | 

Therefore, uicuaee to 7 authority delegated to. the Sélicitor. by 

- the Secretary of: the Interior: (sec: 210.2.2A(4)(a), Departmental 

Manual; 24 FR: 1348), the decision: of the Director of the Bureau of - 


aoe neg oa 
_ | Deputy Solicitor. 


"CHARLES B. GONSALES ET AL. 


a | "WESTERN OIL FIELDS, INC, ET AL. 
 A-28609 er 
(A-28887 a . - - Decided December 28, 1962 


_ Oil and Gas Leases: ‘Apfiliontions—Ageney’~ 


A noncompetitive oil and gas lease © erroneously: issued pursuant e an offer 
- filed by one. acting as an’ agent for the offeror without an accompanying 
a : statement of any possible interest of the. agent in. the offer or the prospective 
-. :lease, as required by. peuaon hoa CEE 192. ans e) . 4), is s Properly held for 
: cancellation.” . . | 


Oil and Gas Leases: Cancellation ; - | 


= Where an oil and gas. lease is ‘issued to an ‘offeror setineel offer. earned no 
. priority. because’ it was: not accompanied ‘by a ‘required. statement of. the... 


agent as to his possible interest and there was pending prior ‘to the issuance oe 


- of the lease a proper offer filed by a ques junior applicant, the lease must _ 
be canceled. i | | | 


| pat ee ‘Be ‘GONSALES ET AL., WESTERN: OILFIELDS: ING., pe An, Lael’ _ 
. "December. 28, 1962 . 7 7 


“APPEALS FROM: THE BUREAU OF LAND ‘MANAGEMENT 


“ete Charles B. Gonsales has appealed to the Secretary of the ‘tuterior Me 
| from a decision of September 22, 1960, of the Acting Director: of the — 


~ ‘Bureau of Land Management which divecind: that his noncompetitive | 


7 “oil and” gas: ‘lease; ‘New Mexico 042700, be- canceled ‘and Teversed. a : oo. 


-décision’ of the Sante Fe land office rejecting the conflicting offer New 


“ ‘Mexico’ 057 939 ‘filed: by: Southern California Petroleum ‘Corporation, — ae 


E, A: Culbertson and Wallace W. Irwin. Western Oil Fields, Inc., — 
| has appealed to the Secretary from a ‘decision of March 14, 1961, of the 


2s Acting Appeals Officer of the Bureau of Land: Management rejecting a | 
its nioncompetitive offer to lease for oil and gas, New Mexico 070521, 


for conflict with two outstanding oil and gas leases. . The appeal is 
limited to the rejection. of the offer: insofar as it conflicts with: Tease 

New Mexico 070510, issued to Charles B. Gonsales. — . 3 

Since the determinative factor in each appeal is whether. Garrett 
+e Quintana, son of Charles Gonsales, was an agent. of his: ee 
the appeals will be considered. together. 

In A-28699, it appears that.offer New. Mexico 0407 00, ‘eae by 
‘Charles: Gonsales; ‘was filed on February 14,1958. ‘Southern filed its 
conflicting offer, New Mexico. 057239, on ‘Decnber 12, 1958. On 
August 14, 1959, the. manager: “issued a lease to Gonsales effective 
September 1, 1959, and, in a decision’ of October 28, 1959, rejected 


Southern’s offen: "On appeal, the Director found a Quintana had | 


been authorized. to act. as an agent for Gonsales, that Quintana had 
not: filed the. statement required by the pertinent regulations, 43 CFR 
192.42 (e) (4), that, as a result, Gonsales’ offer had not earned priority 
-over Southern’s, and that he lease issued to Gonsales must. be can- 
celed so. that one could be issued to EeuLer ‘all aa ne regular, 
- as the first qualified applicant. . 


In his appeal, Gonsales contends (1 ) that his iene is ; not dubject _ 
to administrative: cancellation; (2 .) that the decision of a Federal 


court. granting summary judgment. to him in an. action charging 3 
fraud, brought against him by an employee. of Southern California | 


Petroleum Corporation, who filed an offer to lease the. same land 


‘which was junior to his offer, New Mexico 042700, is res judicata. of 


_ ‘the issue of agency because the appellants before the Acting Director - : 
“were the real parties in interest in that action:although they. were § - 
- not named as parties; and (3) that the evidence does not:show a viola. _ 


| tion of regulation 43 CFR 192. 42,(e). (4). 
These contentions are without: merit. we ee ee 
she Department’s ‘position: that in the’ eacanee cof this ‘eas, | 
: it has. aunony: to cancel, a lease has recently been sustained by the 7 
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_ courts. * Boenens v. Udall, D.C. Cir., No. 16238, Noweniber 16, 1961. 
-.- (decision reinstated en bane June 45, 1962)... “See also J. Penvod 

_ . Fotes, 68.1.D. 285, 288 (1961). | 
_ The existence or nonexistence of an. agency Posey. wen 
| Gonsales and the person who prepared and filed his offer or Gonsales’ — 
entitlement to a lease in response to the filing of his offer, New Mexico 
042700, was not at issue or determined in the New Mexico lawsuit. 
The aourk found only that the plaintiff, Lyons, was not entitled to 
any relief against Gonsales and his son because of misconduct of 
Gonsales or his.son in the filing of.oil and gas lease offer New Mexico 


042700 and that Lyons had come into court with unclean hands. The — | 


court did not consider whether the son acted as Gonsales’ agent or. 
whether he met the requirements of the i aiid regulations 
in preparing and filing the offer. | 

- There remains the final. point that: Quintana was. ‘not Gonsales 

agent, — The pertinent regulation provided: i 


:(e) Each offer, when first filed, ‘shall be accompanied by: 
* °° ot sg Pt re er oe ee oe =, * ot 
(4) If the offer is sioned by. an attorney in fact or agent, or if any attorney 
in fact or agent has been authorized to act on behalf of the offeror with respect 
to the offer or lease, separate statements over the signatures of the attorney in 
fact or agent and the offeror stating whether or not there is any agreement 
or understanding between them, or with any other person, either verbal or 
written by which the. attorney. in fact. or agent or such other person has 
‘received, or is to receive, anys: interest. in the lease when: issued xe 648 


 OFR 192.42.) 


The eae docs AGE deny that he did n0E file the required state- 
ment, but insists that there was no necessity for so doing... | 

"After a careful review of the records in both appeals, I have con- 
cluded that the record amply supports the Director’s holding that 
Quintana was authorized to act as an. paeent: for his father i in filing 
offer New Mexico 042700. : | 

The details of the Mintionahp bai veai fren oe Caais are 
set out in depositions taken from them on July 22, 1958, in connection 
with the litigation referred to above. . Ouintana testified that he is 
Gonsales’ son, that he is a petroleum geologist, that he does geological 
work for his father, that he receives a substantial amount of money — 


_-from his father for his work, that he files applications mostly for his 


father but sometimes for himself and sometimes for his mother, and 
~ that he checks the records in the land office daily. Gonsales testified 
that he generally signs offers after they are prepared, but that he some- 
times does sign offers in blank, that he gives his son signed checks made _ 
out to the Bureau of Land Management with amount left blank, that — 


* 986)" OB. ‘GONSALES: ET AL., WESTERN OILFIELDS, INC., ET AL, 239 
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_ his ¢ son has authority | to fil j in the amount, that if he: were out of te tom ad 


on-the day the. application was filled out. it could have been signed i in - 


| blank, that his son had authority to file an application “blind” for.the - 
Jand. covered by the lease “anytime anything comes up.” Gonsales 


~ gould not recall whether he had signed New Mexico 0427 00 in blank, 
but Quintana stated. that his father had signed the application i in. Als 
presence. | 

In another ¢ case. decided ele involving a coipaeah iby debiation it 
was held that a person who selects the land to be applied for, fills in 
the land description on a signed oil and gas lease offer, and files the — 
_ offer.is the agent of the offeror. Hugenia Bate, 69 LD. 230 (A-28519). 

Since Quintana performed or was authorized to perform the same 
functions as the person held to be an agent in the Bate case, it is my 


- gonclusion that-he was properly. held to. be an agent within the mean-_ 


ing of the pertinent. regulation. Thus he was. obligated to file the 
required statement: with the offer and,. in its absence, the offer. earned | 

no priority until it was filed. “Eugenia Bate, SUPTA. . - 

Tt: follows that Gonsales’ offer had not earned. rire over a 


junior offer filed by. Southern California Petroleum Corporation etal. | 
~The Department is under a. mandatory duty to issue to them,.asthe 


_dirst qualified: applicant to file for land available for leasing, a lease 
for the lands in conflict, if a lease is to be issued to anyone. J. Penrod 
Toles, supra. A noncompetitive lease issued erroneously toa senior 
applicant after a proper junior application offer has been filed must 
be canceled. Boesche v. Udall, supra; J. Penrod Toles, SUPTO. 7 
In A-28887 is appears: that Gonsales’ offer, New Mexico 070510, was 
filed at 10:00 a.m. on August 18, 1959, and that: Western Oil. Field's 
- conflicting offer, New Mexico 070521, was filed at 10:08 a.m. the same 
day. A lease was issued to Gonsales effective. February 1, 1960. - 
~ The Acting Appeals Officer found. that Western had abmibed, No 
substantial probative | evidence. that the same business operating 
arrangement between Gonsales and Quintana. that the Director had - 
found existed for New Mexico 042700, filed some 18 months earlier, 
pertained to New Mexico 070510 and. that the evidence showed no 
- more ‘than an accommodation filing by one person for another. He 
also held that there was no requirement that an oil and gas lease be 
. filed no later than 10 days after it was signed. The manager rejected 
Western’s offer and the Acting Appeals Officer affirmed his action. 
Western appeals on the ground that Gonsales’ offer earned no priority 


-. because it was filed more than 10 days after and in fact more than 
_ 4 months after it was signed and because Quintana, who witnessed. 


2s the offer, was an agent of Gonsales and thus there should have been - 
. filed the statement requited by the regulation. 
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“Western contends fice a ‘agency relationship was established - 


7 prior to the filing of New Mexico 070510, that it was a-general agency - 
-In connection with filing lease offers, anid that the facts. show that’ the 


be agency existed after’ filing. In support ofthe latter conténtion, it. | 
. points out that Quintana: ‘sighed as “agent” in requesting an-exami- _ 
; 7 nation ‘of: the case record ‘of ‘New Mexico: O70510- on: December [4c 
$959. It also has submitted ‘ a copy of a letter to it dated September'26, + e* 


1959, signed by Quintana offering the acreage covered by New — eo 
¥ 07 0510 at $100 per acre plus a 5 percent. overriding royalty: | 
~The: regulation requires a, ‘statement in all cases in which an i agatt | 

has been. atithorized to act on behalf of the offeror with respect to the — 


offer or lease, whether or “not the agent has an. interest. in the’ offer: 
We have found that Quintana was an agent for Gonsales as: to. New | 
Mexico 042700. The testimony given by them in their depositions | 
. @stablished not only an agency relationship for that offer, but’ an 


agency relationship which’ had existed for sometime in the past: and 
which was still subsisting, at least, on July 22, 1958, the-date of. the 
depositions. Gonsales has offered no. evidence: that the: nature of his 
arrangements with Quintana was in any way modified. | ‘That it was. 
not is borne out by the fact that in December 1959, Quintana signed : 
oe request to examine the case record in New Mexico 07 0510 as “agent” . 
and, even more strikingly, that in September of that year, 2 little over. 
a fhonth after the ey was filed, a signed the proposal to sell | 
the offer to Western. — | 

It is my conclusion that Quintana’ was an sean ‘of Gonsales, pat 
Gonsales signed offers and checks in blank, that Quintana was: anthor- 
ized to complete. the offers and checks and file them: when he deemed 
it opportune, and that Quintana had authority to act. with respect. 
~ to New Mexico 070510, both before and after it was filed. Accord- 
ingly, he was an agent ‘within the: purport of the regulation and the ~ 

_ statement. required in such circumstances had to be filed before the 
—_ offer-could earn priority. Thus, the reasons given for holding New | 
_ Mexico 0427 00 for cancellation are equally pertinent here. It follows 
that New Mexico 070510 is to be canceled and a lease issued, on new . 


~~ Mexico 070521, all else being regular. 


Therefore, pursuant to the authority here to. , the Solicitor iy a 
the Secretary of the- Interior (sec. 210.2.2A (4) (a), Departmental - 


Manual; 24 FR. 1848), the Acting Director’s decision of Septem- 
ber 22, 1960, is affirmed, and the Acting Appeals Officer's decision of 2h, 


March. 14, 1961, is reversed and ae case remanded for further ae 

| ceedings | consistent, herewith. ee eee ee LP heeded 

| Epwaep Ww. [ae Als ee 
ete Solicitor. 
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ae ‘ADMINISTRATIVE PRACTICE © 


. Page. 


1. A finding by the Geological. Survey that land in. Rie: is prospec-:” a 
: tively’ valuable for oil and gas need not. be published inthe: 


‘Pederal Register. under: the. ‘provisions, of. Section aes of the, a 
' Federal Register 7 ee ec es a eg a epee ie: Os vas 3 
> Abed A decision directed to an individual requiring him’ 18 ise tors certain | 


acts or suffer cancellation of his entry need not be published 


under the provisions of section 5 (a) of. the Federal Register. Act _ 


. ADMINISTRATIVE PROCEDURE ACT: 
HEARINGS 


13 A hearing on the question of whether : a | reduction : is grazing , privileges. 


under a license permitting | use. of the Federal range: was made 


. - in accordance with the range code is subject to. the provisions of 
. the Administrative -Procedure Act, and in determining whether . 


: a licensee’s appeal. from a decision. reducing grazing privileges 


_ should be. dismissed, the. whole. record. must be. considered, and — 
_ not merely. the Jicensee’s testimony and . papers in support: of a3 
oS appeal == Seas SS SS Seen ee ee ee A 3 


: AGENCY 


72 


ale A - person “who. ses, the land to be popiled for, fills in thie oan 2 
a : - description: on ‘a previously signed Gil'and. gas lease offer, and files.’ | c- 
” the offer is the agent of the offeror and the offer to earn ‘priority — 


must be accompanied by the Statement required by the pertinent a 
| regulation, 43. CFR 192.42 (e) (4) DE Seite ae nity eee eerste 230 
2. Where: an oil and gas lease offer is filed by a person pursuant toa. | 


written. agreement under which. he is empowered to-'act as-an 


attorney in fact for the offer or, theoffer to earn. priority: must.be — | 


| accompanied by the Statement. required: by: the pertinent: regula- 


- tion, 43, CFR 192. 42(e) (4), even though. the party’s offer is pre- 
: pared ina manner not specifically provided for-i in the agreement_. 


68h 
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AGENCY—Continued - | 
3. The Department’s regulation, 43 CFR 192.42 (e) (4), requiring state- 
ment of interest to be filed. where an agent or attorney in fact 

has been authorized to act with respect to an offer is applicable 

to a situation where the. agent’s. authority to act ceases | with the 


filing Of (NC@“OU CY 2. son oer hee eh a eet eee 


4A noncompetitive oil and gas- lease- erroneously issued pursuant to 


an offer filed by one acting as an agent for the offeror without an 
accompanying statement of any possible interest: of the agent in 
the offer or the ‘prospective. lease,..as required by regulation 43 


ALASKA. | 
HOMESTEADS _ = ee a. 3, oe 5 ae 

A Where a regulation is aenied to remove ahs. conliteenien: that. entry- = 
-- men on or claimants of. lands which are. determined:to be prospec- 

_ tively valuable for oil or gas after entry but before 'the entry or~ 

claim has been perfected must file a waiver of rights to the oil | 

and. gas for which the land has been found prospectively valuable : 


CFR 192. 42(e) (4), is ‘Properly. held for: cancellation._....----... 286 


and to substitute a different: procedure. in. ‘such cases, the provi- as 

_ sions of the amended regulation will be applied to claimants and 

_entrymen who have appealed to the Secretary from the demand ae 
made under the former regulation that ‘they file a waiver, if * 


_ there are no adverse rights or if the interest of the United Sta leS : 
will not ‘be prejudiced thereby coo oe BA cata eee 
2. Before the amendment of 48 OF R 102.22. on. December 12, 1961, where 
land covered. by a. homestead entry or application was found to | 

be prospectively valuable: for oil and gas at any. time prior to the 
submission of satisfactory final proof, it was: proper to require 
the entryman to consent to the imposition of a reservation of the 

oil and gas to the United Brad: or apply for a reclassification 
UOT NS Vet ht ad oS a a ‘ 

3. The act of March 8, 1922, was an ‘extension to the Siereitone of Aiaeka 
of the principles ‘of: the earlier surface homestead: acts: which- did 

_ not: apply ‘to ‘Alaska...-2.2.-22-: ie a cs a es ae 

4. Where prior to the amendment of 43. CFR 102. 29 on December 12, 
1961, lands in a homestead entry in Kenai Peninsula, Alaska, 
were classified by the Geological Survey as. prospectively valuable 
for oi] and gas. before the entryman had completed requirements 

for earning patent under the homestead laws, the entryman was 

- properly required to file a mineral waiver and consent to patent- 
ing of the land with a:reservation to the United States of the oil - 
and gas deposits in the land together with the right to prospect — 
for, mine, and remove the reserved minerals in accordance with. 

the act of March 8, 1922, as amended, if the lands were not 
subject to patenting under the act of are 14, 1960_------- 


LAND GRANTS AND SELECTIONS . 
5. An application to select land under the community purposes erent 
: of subsection 6(a) of the Alaska Statehood Act is properly 
| rejected for failure to include a minimum of 5.760 acres in the 
_ selection, subject to the opportunity afforded to the State to show 
that the selected land is isolated from other tracts open to 
selection SSE Vatrie PC ee SONY mene is Rete De Rene eee ee rene Peo 
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| ALASKA-Coiitinued | | 
“TT RADE™ ‘AND ‘MANUFACTURING SITES ° 


“men on or claimants of lands which are determined to be prospec- 
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= tively valuable for oil or ‘gas after entry, but before the entry or - 
. claim has been perfected must file a waiver of rights to the oil _ 


bi and gas for which the land has been found prospectively valuable 


and to substitute a different procedure in such cases, the provi- 
sions of the amended regulation will be applied to claimants and 


7 entrymen who have appealed to the Secretary from the demand. . 


made under the former regulation. that. they file a waiver, if there | 


“are no adverse rights or if the interest.of the United - States’ wee if 
“not be: prejudiced Poet a ee ene eee a ee cs 


APPLICATIONS AND ENTRIES | 
FILING | 


RA ne seuienment of an Nit snd gas lease 4 is a , document eounibed: oe: 
_ by law or decision to be filed within a stated. period: and as. such... - 
comes within the provisions of the regulation relating to. filings - 


made on.the next business day when the last day of the stated. ne 
period zane On a day when the office i is officially ‘closed _--------— | 


COAL RESEARCH PROGRAM 
-e Section 6 of the Coal Research Act of July i 4960. (4 Stat. 837, 


30 U.S.C... 666) requires that’ patents.on. inventions resulting 


| from Government-financed research and development: work under.” 


* the Act be available re the oer pupne without royalty or: other: -_ 


. restriction cee oe ne yc UI cases As le as a 


54 


2 Section . 6 of the ‘Coal Research Act of J cily re 1960. (TA Stat. 387, 7 


- 80: U.S.C: 666): requires: the. Secretary. to take steps. to. ‘assure - 
that background. patents. essential to. the practice of patents... or 
the use. of. ‘processes. resulting : ‘from. research -and- development 
-eontracts issued under the Act be available to the general public. © 
on. Besouable terms_—--- 2 ~~~ =n tnnnann- 


“ CONTRACTS 


(See. also: Labor, 5 Diagn of mane Rules 8 of sec 7 
GENERALLY | 


ak The disclaimer asa in sales by. the United States on an lag is” 


-and “where. is’? basis requires. ‘the application of the strict rule 


of caveat emptor. The “as is” condition applies equally to the —. 


eondition ‘of the commodity involved at the inspection and to” 
the sale. of it_---.-------------------- Lani etre he ie Voseeenek : 


a ADDITIONAL. COMPENSATION | 


25: 


(2. Where a. request. for. reconsideration | ‘of't a . decision of the Board - is s - 
_not. persuasive of error by the Board, the decision will be. 


7 affirmed. Where the. Board finds on reconsideration . that its 
*, determinations, under. its. prior. decision as to. the . amounts of 


7 equitable adjustments due under the ‘Changes_ clause were. not | 
. sufficient, me Board will hmodlty: its decision accordingly a 


. | Page 
6. Where a regulation i is amended. to remove 5 the requitement that entry- , a 
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‘CONTRACTS —Continued a . Aine ee) ease cnet 
__ ADDITIONAL COMPENSATION—Continued.. sl Nplate poe aka oat inl PRE 
8. An appeal. involving .a claim,for additional compen ton | ‘ander the sr. 

. Changed. Conditions, clause. of a, construction. contract, based on es 
-. an overrun. in. excavation. quantities, will, be. dismissed. where 
_ the. contractor. knowingly submitted an improvident unbalanced 
: . bid in. reliance upon the. Government's erroneous estimates ; where 
the . conditions actually . encountered . did not. differ. materially 
from. those. shown. On. the drawings, ‘Specifications: and logs. of. 
. exploration, and. such conditions could. have been reasonably an- 
ticipated | from, a, study. of the drawings,. specifications and logs | 
| 208 exploration, or an. examination, of the. Bite__—--_. iin ip lah ett 186 
..4, An appeal based on. claims for costs of. ‘unreasonable. ‘aang: while | 
| awaiting the issuance of a change ‘order will be dismissed as 
constituting an alleged preach of contract: over: which. the Board evs 


has no [AD sei aa par vee eae Soe Ie 
“APPEALS. Be eee ee ane? es re eee 
~  B The ‘Board of. Contract ‘Appeals lacks saat ote to. ‘reform - or 
_ -tescind contracts —-.22-oa-- A s sage ea ee ee Oe 
6. An appeal will be icaileced by the Board for Jack of ‘risaiction 
where the contractor’s claim is based on breach..of contract, 
involving expense of. defending. injunction . litigation by third. 
116 


-, parties against: GON ial CtOM 62 he see u ae lee eh i 


CHANGES AND. EXTRAS 
( Where a request for reconsideration of a A ecinion: of the Board: is not 
. persuasive of. error. by. the. Board,. the. decision will be affirmed, 

_. Where the Board firids on reconsideration that its determinations — 
-under ‘its- prior decision ‘as to the amounts of equitable adjust- 
“ments due under the Changes clause-were not sufficient, the Board 

‘will modify its decision: accordingly 22-222 pe Sie a 43 
: 8. Under a contract involving the construction of two tunnels, where the 
contract specifications. provide that the judgment ‘of the con- 
tracting officer shall determine the quantity of permanent tim- - 
bering necessary for satisfactory construction of the tunnels, canal 
the instructions: of the contracting officer for reduction of such. 
quantity of timbering in the major areas of the tunnels do not con-. 
‘stitute actual or constructive changes within the meaning of the. 
Changes Clause (Clause. 3) of Standard Form 73) en eee ea 102 
9. An .appeal based. ‘on claims. for costs of unreasonable delay. while. ae 
awaiting the issuance of a change order will be dismissed.as con- 
» stituting an alleged breach of contract over which the Board has 
no Jielediepion etch nee ee ae 147 
10. Under a change order for elimination of part of the work, where the 
. contracting officer considers “but omits. to complete the: equitable rons 
_. adjustment of the time allowed for performance of the remain- _ 
der - of the work, ‘and the contractor has not. appealed as to that 
_ omission, “the ‘Board will take jurisdiction de novo as. to- ‘such | 
- = errors or omissions sand will determine the equitable on ustment__ 215 
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CONTRACTS —Continued | 
. CHANGED CONDITIONS 


er An appeal involving a ‘Claim for additional compensation under: the 
- Changed Conditions clause of a construction’ contract, based. on an | 
- “overrun in- excavation quantities, will: be dismissed where the con- . 
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‘tractor Knowingly submitted an improvident unbalanced bid in -- 


reliance upon the Government’s erroneous estimates; where: the 


conditions «actually: encountered’ ‘did not: differ materially from: 


those shown on the drawings, specifications and logs of explora- 


* tion, and such conditions could have been reasonably anticipated — 
froma study of the drawings, ‘specifications and logs of explora- 
- tion, or an examination of the. $5 I = ame a CRC 


CONTRACTING OFFICER 
12. Under a contract involving ‘the construction of two. tunnels, where 


the contract specifications provide. that. the judgment of the 
contracting: officer shall determine the quantity of permanent tim- . 


135 


’ bering necessary for satisfactory construction of the tunnels, = 
the instructions of: the contracting officer for reduction of such’ | 


quantity of. timbering in the major: areas of the tunnels do. not 
a constitute actual or constructive | changes | within the. “meaning 
‘of the Changes Clause (Clause 3) of Standard Form: 2) a 


“1B, Under a change order for elimination of part of: the work, where the _ 


102 


contracting officer considers but omits to complete the equitable act 


adjustment of the time allowed for performance of the remainder 

? ‘of the. work, and the contractor has not. appealed as to that omis-. 
sion, the Board will take jurisdiction de. novo as to. such. 6rrors ot 
or omissions and will determine the equitable adjustment____.-__ _ 
14. The Board will generally remand a claim not previously presented to 


the contracting officer. ‘Under the unusual circumstances sur- — 


rounding this appeal, the claim will not be remanded, since the 
. ends of. justice would ' not pe. served when. ‘such remand would : — 
OG 


cause further delay i in the disposition of the Clabes 1 ce 

ra ‘DAMAGES — a | "ee end ton 
liquidated Damages: | eee cS Mae 

16. ‘The : allowance - ‘of ‘additional - time: ‘for performance of a: wontane 


allegedly due to- ‘rain, -is denied where ‘the contractor fails. to. 


- establish: ‘that. periods. of: precipitation were. unforeseeable and: ~ 


“unusually: severe within the’ meaning of Clause 5 (ey 2 of Seincare 


Form 234 (March LODS )S ee es oie 


16. ae contracting: officer’s assessment of amidated. ere for allened 
failure of’ a: contractor to perform: within the time required: must - 
be set: aside, where the time for performance ‘for the period: of . 


_assessment had been extended by the contracting: ‘officer’ for 

an “excusable "eavise Cue ce i cel 

17. Contract: provisions for liquidated damages are not converted into a 
penalty where no: actual damage ‘is caused to the Government 

‘by the’ contractor’s: ‘delay. ‘Such’. provisions: are’ to be ‘judged 

as of the’ time of ‘making the contract a= —-a2 


84 


84. 
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DELAYS OF CONTRACTOR 


18. Where the issuance by the Government of a notice to proceed with the 


20. 


21, 


22, 


23, 
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_. contract work would require the contractor to begin performance 


during unusually severe and-unforeseeable weather, the delay: by 


_the contractor in not commencing work during the period of such 


- weather is excusable___.._-___--___-----_---_---e 
- 19. In determining the question of alleged unforeseeable and aintisqaily 


severe weather, official weather reports covering a period of ten 
years next preceding the year of the weather complained of are 


-. Sufficient to establish an average pattern of weather for compari- 


CASON: RUT OSC8 ao a 


The allowance of additional time for performance of a contract, 


‘allegedly due to rain, is denied where the contractor fails to 


establish that periods of precipitation were unforeseeable and 
| unusually severe within the meaning of Clause 5(e) of Standard 


Form 238A. (March 1953) ee NS ety ed eh gees 


The contracting officer’s assessment of liquidated damages for alleged 


failure of a contractor to perform within the time required must 


be set aside, where the time for performance for the period of 
assessment had been extended by the contracting officer for an 
excusable CONSE se ee i ee oes ee elec ena ae eae | 


Page 


84 


‘Under. a standard construction contract requiring that causes of delay _ 


be “unforeseeable” in order to be excusable, a strike involving 


a steel supplier, which was in existence when the prime contrac- 


— tor’ s bid was submitted, does not quality as an unforeseeable cause | 


| of DOA oor ei ewe eae eee ee 


‘Where an official report of the Weather Bureau states that new low. 


temperature records were established for. the month in which 


. there was delay in performance of the contract because of 
ei allegedly cold weather, such evidence will be accepted. by. the 


Board as meeting the criteria for establishing a claim of unusually 


severe weather as an unforeseeable cause of delay___.---__.._-__ 


147 


14a 


724, Contract provisions for liquidated damages are not converted into | 


‘a penalty where no actual damage is caused:to tlie’: Govern- 


-. Ient by the contractor’s delay.. Such provisions are. to be judged ir 
- as ‘of the time of making the contract_...---_.-_.-_._.--____.. 


_ and one lot is delivered 15 days late, the delivery of the aera : 
.. lot on time does not:constitute substantial performance... paket 


: Rene a supply contract contains two. separate required iclivets: 


_ dates for two lots of equipment to. be delivered to the work site, 


agreement’ between the Government and its general contractor 


=> for a dam, to extend the time for completion including the time for 
~. Installation of Government-furnished equipment does not operate 


: contract until after delivery of the equipment. No representa- | 


. ag a waiver by the Government of the delivery schedule in the — 
_ geparate.contract with the supplier of the equipment. The equip-. 


ment.contractor-had.no.knowledge of the extension of the general 


_tions concerning such extension were made to the equipment 


contractor by the Government_____--.-.--_--/_-__-_--~-+-_-_-$_--_------- 


rf ge contract is substantially performed when it is so nearly completed 


that the remaining work is inconsequential and will not impair 


the utility of the product of the CONIC sacceau eaten coenas 


“178 


‘178 


173 
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- SONTRACTS—Continued 
_ DELAYS OF GOVERNMENT — : | 
98, Proof of a delay by the Government does not: ‘per se give a contractor 


a right to. an extension of time in the absence of evidence that. the 


the Government’s delay caused a delay in the’ contractor’ s 

, sPOTLORINANCG iaj2e os eS Sa a 

29. An appeal based on claims for costs of unreasonable delay while 
awaiting the issuance. of a change order will be dismissed as 


constituting an alleged breach of contract over which the Board. 


has no Jurisdiction..-___- ee ane Sal aceneretsiey crepe eee ame ee toe ote 
DRAWINGS | 


30. Drawings that do not expressly purport to allocate the work shown 
on them as between separate bid proposals, defined in the spe- 
 cifications and. awarded to different contractors, will not be con- 

: strued as attempting to so allocate the work, ‘where such a con- 

’ struction would tend to confuse rather ‘than clarify the fine of 


demarcation peptesed in the ee ee sieiceses hoteles . 


INTERPRETATION | 


ol, Drawings that do not expeealy, peepee to allocate the work shown 
on them as. between separate. bid. proposals, defined in the 
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Page — 
147 


14% 


161 


. specifications and: awarded to. different. contractors, will not be . 


_ construed. as attempting to SO. allocate the work, where such . a 

- construction would tend to confuse rather. than clarify the line of 

: demarcation expressed. in the. specifications__.-_- ae oe dst de 

2, The phrase “existing water. system”. in ‘specifications that. do. not 
elsewhere clarify this phrase, which. is also. left unclarified by 


other aids to interpretation, does not comprehend a water line 
“whose addition to the system i is provided. for in the same specifica- ; 
tions, since the ordinary meaning of language thr oughout the 


Rec country is ‘given to words’ unless - eircumstances show that a 
different meaning is | applicable -———— on 


| NOTICES 


161 


161 


33. Where the issuance by ‘the Gover nment of’a notice to provesa with 


'. the contract. work would: require: the contractor to: begin perform-. 
- ance during unusually: severe’ and unforeseeable weather, the de- 
~ Jay by the contractor in not commencing work during the period . 


- of such weather. 4s Oxcusa bless 6 
PERFORMANCE eRe a 


a4. Where a supply. Contac contains ‘two separate required delivery 
dates for two lots of equipment to be delivered to the work site, 


_ and. one. lot. is delivered 15 days late,. the delivery of the remain- | 


ing lot on time does not constitute substantial performance. Aaa em 
36. A contract is substantially performed when it is so nearly completed 


that the remaining work is inconsequential and will not impair .. 
the utility. ‘of the product of. the cone 


178 


248 oo  . INDEX-DIGEST 


CONTRACTS—C ontinued 
Te SPECIFICATIONS 


Me Page 


36. Under a contrat 1 involving the construction of two tunnels; where the a+ 


| contract specifications. provide that the judgment. of. the contract- 


ing officer shall determine the ‘quantity of permanent timbering. 
_. necessary for satisfactory coistruction of the tunnels, the instruc- | 


tions of the contracting officer for reduction of such. quantity of - ac 


~ timbering in the major areas of the tunnels ‘do ‘not: constitute 


: actual or constructive changes within the méaning™ of the Changes _ 


Clause (Clause 3) of Standard Wort OFA 


102 


aT. The phrase “existing water system” in specifications that do notelse- | 
oe where clarify this phrase, which is-also. left. unclarified by other ae 
aids to interpretation, does not comprehend a water line whose _ 


addition. to. the system is ‘provided. for in the same specifications, 


| since the ordinary meaning of language throughout the country 


ig. ‘given to words unless. circumstances. show that a different | : 


| ‘“Imeaning is Se a re eee 


| SUBCONTRACTORS AND SUPPLIERS 


161 


88, The Board has jurisdiction of appeals preschiad be a ‘prime con- 


‘tractor in behalf of a subcontractor involving. claims for addi-: 


tional costs: of performance Sr Oe I OO Sra 


39, Under a standard construction contract requiring that causes’ of 


| delay be “unforeseeable”. in order to be excusable, a strike involv- 


ing’ a steel supplier,’ ‘which. was in existence when the prime con- 
tractor’ s bid Was. submitted, does not qualify as an unforeseeable 
“cause of delay----—--=_-- Se ee eee alba tt is eh Er ao 


UNFORESEEABLE CAUSES. 


40, Under a standard - construction ‘contract, requiring ‘that’ causes. of 


_ delay be “unforeseeable” in order to be excusable, a strike involv- 


ing a steel supplier, which was in existence when the priine con- . 
contractor’ s bid was submitted, does not. qualify. as an unforesee- 


‘able cause of Clay en ee ea RL 


102 


147 


147 


‘41. Where an official report of the Weather Bureau sentag: that new low: | 


~ temperature records -were established . for the month in which - 
-. there was delay in performance of the contract. because of alleg-— 


. edly cold weather, such evidence will. be accepted by the Board 
as. meeting the - criteria. for.establishing a. claim of. unusually 


_severe weather as an unforeseeable cause of. delay, eran nae 


“WAIVER AND. ESTOPPEL. 


147 


42, An agreement, between the Government and tis general contractor _ 


for. a dam, to extend the time for completion including the time 


. : for installation. ‘of. Governmient-furnished equipment. does not 
7 operate as a waiver by. the Govertiment of the delivery schedule 


a the separate contract with ‘the ‘supplier | “of the’ equipment. a 
~ The. equipment. contractor had no knowledge’ of. the’ ‘extension of 


~ ‘the general contract until after delivery’ of the equipment. “No 


representations concerning’ such’ extension were made ‘to’ ‘the 
eu nent contractor by the Governmient-_._---.___2-____-__ t 


INDEX-DIGEST: 
- DESERT LAND ENTRY 
. .. LANDS SUBJECT TO" 


L Vacant unentered: public: land withtri : an irrigation district which: has’: rie 
been designated under the Smith | Act (act of August 11, 1916) 


may thereafter be included Im a’ ‘teclamation withdrawal, and 


um when so withdrawn the land is not ‘subject to eritry under the 
i. Desert Land. ee | 


FISH AND. WILDLIFE COORDINATION ACT: 


GENERALLY - 
ee! The Fish and Wildlife ‘Goordination pee contains. sfatioriby: for the 
acquisition by agencies constructing water-resource development 
- projects of lands for. fish and wildlife conservation purposes in 
connection | with projects not substantially completed as of the 
a date of enactment of the. Fish. and yepoute Coordination Act. 


; GRAZING. PERMITS AND LICENSES 
CANCELLATION AND REDUCTIONS 


249 


” Page 


181 


224 


aL ‘Where, in order to reach the earrying: capacity of ie Federal range, 
a 24% reduction in grazing use is. imposed. on all licensees and | 


. permittees on an equal percentage basis : in: accordance with the . 
-yange code and, in addition,.a further reduction in use is also 


- imposed on one licensee, the basis and authority for the further ye | 


* reduction should be set forth in a notice to the licensee, as re- 
quired. by the range COU Cs is ee oe ane Se eee 


_ HEARINGS: 


95-96 ? 


2. A hearing on the question of whether ¢ a _ reduction i in grazing privileges A 
under a license permitting use of the Feder al range was made in... 
. accordance with the. Tange. code is subject: to the provisions of. 

the Administrative Procedure Act, and in determining. whether 


a licensee’s appeal from a decision reducing grazing - privileges 
should be dismissed, the whole record must be. considered, and 


not merely the licensee’ s testimony and papers in SAPpORE of. oy fava 


HELIUM 


1. Section 4 of the Heliuni Act Amendments of Bop ainihes 18, 1960 (74 
Stat. 920, 50 US. C: -167b) requires. that patents on inventions 
| resulting: from, -Governmeént- financed research and development 


ee ae 


~~ work under: the Act’ be available to the’ > general, public without 


royalty or other restriction... PP RAN eA St HY UURL MN ene , 


B 


3 Section 4 of the Helium Act Amendments. of ‘Septeniber 13: 1960. (14 oon 
Stat. 920, +50. U. S. C. ‘167b) requires the Secretary. to. take steps. box: 
‘assure that background . patents _ essential to- the practice . of. : 


| patents - or” ‘the. use of processes resulting | from research and | 
: development contracts issued under ‘the Act be available to the 
_ general public on reasonable BEMIS op teen eceeenene en é 


7 - HOMESTEADS: (ORDINARY)’ 


_ (See also Additional Ficitiestdaay; ‘Biildtged soiibetenddl ‘Reclania- - 
“tion ‘Hoindstedas, Soldiers’ Additional’ V'Homesteads, Stock: raising m 


-Homesteads) 


950 }83© INDEX-DIGEST 


HOMESTEADS (ORDINARY )—Continued | 
MINERAL RESERVATION a ee a Page 
1. Where a regulation is. amended to remove the requirement that. entry: eS 
men on or claimants of lands which are determined to be prospec- 
_ tively valuable for oil or gas after entry: but before. the entry | 
_ or claim has been perfected must file a waiver of rights to: the 

oil and gas for which the land has been found prospectively 
valuable and to substitute a different procedure in such cases, 
the provisions of the amended regulation will be applied to claim- 
ants and entrymen. who have appealed to the Secretary from the 
demand made under the former regulation that they file a waiver, 
if there are no adverse rights or if the interest of the United 
States will not be prejudiced. thereby--------- pe er an ae eae ae Ti 

2. Before the amendment of 43 CFR. 102.22 on December 12, 1961, where 

land covered by a homestead entry or application was found to be 
prospectively valuable for oil and gas at any time prior to the 
submission of satisfactory final proof, it was proper to require | 
the entryman to consent to the imposition of a reservation of the — 

. . Oil and gas to the United. States, or apply for a reclassification of 

Mh Ts an a a ce ee SN a Ta 

3. ‘Where prior to the amendment of 43 OFR 102.22 on December: 12, 

1961, lands in a homestead entry in Kenai Peninsula, alga, 
were Classified by the Geological Survey as prospectively valu- 
able for oil and. gas before the entryman had completed require- . 
ments for earning. patent. under the homestead: laws, the entry- 
man was properly required to file a mineral waiver and consent 

to patenting of the land with a reservation to the United 

States of the oil and gas deposits in the land together with the - 
right to prospect for, mine, and remove the reserved minerals 
in accordance with the act of March 8, 1922, as amended, if the 
Jands were not subject to patenting under the act of Septem- | 
ber 14, 1960... Eee nee inane eee ech er ieee sei ta TW 


‘INDIAN LANDS. 


. ACQUIRED LANDS a 
1. Where an Indian acquires Tunis subject to the pesceietion that such | 
lands cannot be sold or alienated without the consent of the 
Secretary of the Interior, pursuant to those terms in the deed 
and the pertinent . Departmental regulations, an attempted sale 
of the lands in State Court guardianship proceedings. would pass 
no title without. the required approval or removal. i. restrictions 
“by Department OMeiale cs 2e cee ce se ot ioe eee! 49 
2. Where Indian lands are sold in violation or apparent disregard. of 
restrictions placed on the lands when acquired, the Government 
would not be required, as a prerequisite to enforcing the restric- 
tions or to cancel the sale, to return any consideration paid for 


3. Lands acquired for or on behalf of an ‘Indian and made subject ‘to 
restrictions against alienation without. the approval of the: Seere-* of7c 
tary. of the Interior. or his authorized representative constitute, : 
upon. the Indian’s: death, a. part of his restricted estate subject to .. 
the Department's probate Pumiediction soa oh 1i3 


INDEX-DIGEST 


INDIAN LANDS—Continued 
, ALLOTMENTS 


Alienations 


251 


4, ‘Executory lease aarae uous with. competent Crow Indians eae | 


purport to cancel existing leases between the same parties asofa 


date one year or eighteen months in the future and to take effect 


themselves ag five-year leases at that future date violate the Act. . 
of March 15, 1948 (62 Stat. 80) and are yoid__ 2s eee 
'§. Any leasing agreement or combination of agreements affecting a 
competent Crow allotment. held in trust by the United States — 
Which does not allow the Indian to negotiate freely for a new 


lease of the property at least once every five years violates the 


Act of March 15, 1948 ie Stat. ae and 18 VOiIdainsec-seee eee ee 7 


CEDED LANDS 


6. Off-reservation fishing rights siieantaea — treaties with Tndian 


tribes are tribal rights which may be regulated by the tribes, and 
a tribal member who does not fish in conformity with tribal 


regulations would not have a treaty-right defense to a State : 
prosecution for violation of State conservation laWSo22 ee 


203 


208 


68 


7. The vacant, unappropriated and undisposed of portions of the land .. | 
.ceded to the United States by the San Carlos Indian Tribe by — 
agreement of. February 25, 1896 (29 Stat. 360) and commonly 


known as the “San Carlos ‘Mineral. Strip” are “surplus” land 
under Section 3 of the Indian Reorganization Act of 1984 (48 
Stat. 984; 25 U.S.C. 463 (a) ) and the Secretary of the Interior 
has the discretionary authority to restore such land» to tribal 


ownership anne nnn ene ee ed ee ee eimen ee ‘ 


DESCENT AND DISTRIBUTION | 
Generally 


8. Lands acquired for or on behalf of an Indian and made subject t ‘to 


restrictions against | alienation without the approval of the 
Secretary of the Interior or his authorized representative con- 
‘stitute, upon the Indian’s death, a part of his restricted estate 
subject. to the Department's probate jurisdiction_-—_--._-------- 


Intestate Succession 


195 


1138 


9. Illegitimate Indian children are pariiithed to Pours their deceased. 
| fathers and inherit in the estates of the father’s kindred because bh a 
they were made the legitimate issue of their fathers by section | 


a) of the act of eDEUEy 28, 1891 (26 Stat. 795, 25 U. o ©: an eae 
Wills. | | 


10. Under the provisions of. the Act of ‘April 18, 4912 (37 Stat. 86), the 


approval by the Secretary of the Interior of an Osage Indian’s 


‘will which contains a revocation clause shall effectively revoke. - 
| prior wills of the testator even though the approved will fails as a. 


dispositive instrument by operation of law because. of the. testa- 


tor’s ; subsequent marriage_—_-—------------~<-----~~----------~ - 


118 
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. INDIAN LANDS—Continued 
, INDIVIDUAL RIGHTS IN TRIBAL PROPERTY ' . 
ii. Off-reservation fishing rights guaranteed by treaties with Indian 


‘Page. | 


tribes are tribal rights which may be regulated by the tribes, and - 


a tribal member who. does not fish in conformity with tribal regu- 
_ lations would not have a treaty-right defense to a State prosecu- 


tion for violation of State conservation awe See 
LEASES AND PERMITS | | ‘ea, 


Generally : . 
12. Executory lease eceatieies with competent Cie ow Indians which 
purport. to cancel existing leases: between the same parties as of 


a date one year or eighteen months in the future and to take effect 
_ themselves as five-year leases at that future date violate the rach: 
of March 15, 1948 (62 Stat. 80) and are WOl0e Qa 2 ee ae oe 


68 


13. Any leasing agreement or combination of agreements. affecting. a 


competent Crow allotment held in trust by the United . States 
which does. not. allow the Indian to negotiate freely for a new 
~ lease of the. property at least once every five years violates the 


_ Act of March 15, 1948. ee Stat. ha and is Oe —— peusweesse. * 


“INDIAN REORGANIZATION ACT 
1. The vacant, unappropriated and undisposed of portions of the land 


203 


ceded to the. United States by the San Carlos Indian Tribe’ by. i 
agreement, of February 25, 1896 (29 Stat. 860) and commonly - 


known as the “San Carlos Mineral Strip” are “surplus”. land » 


under Section 3 of. the ‘Indian. Reor ganization Act of 1934 (48 
Stat. 984 ; 25 U.S.C. 463 (a) ) and the Secretary. of the Interior 
has the discretionary authority to restore such ‘land to tribal 
| ownership See Da Pao ha on te 
s INDIAN TRIBES es | _ oe 


- GENERALLY _ 
1. Off-reservation fishing rights guaranteed De treaties with ‘Indian 
tribes are tribal rights. which may be regulated by the tribes, and 
a tribal member who. does not fish in conformity with tribal regu- 


- lations. would not have a treaty-right defense to a. State pr ogecu- : 
tion for violation of State conservation ihn a reams Sees ; 


OKLAHOMA TRIBES ‘yeere ea 


2 Under ‘the provisions of the ‘Act. of April 18, 1912 (37 Stat. 86), the 


195 


68 


approval by the Secretary of the Interior of an Osage Indian’s ~ 


will which contains a revocation. clause shall. effectively revoke. 
a prior wills of the testator even though the approved will fails as” : 
Bk. dispositive; instrument. by. operation of | law ‘because of. the: —: 


_testator’s Ss pecan MATTIAS OA oii ie a 
DOMESTIC RELATIONS - 


dL Illegitimate Indian children are permitted to represent. their deceased 


fathers and inherit in the estates of the father’ Ss kindred because 
_ they were made the legitimate issue of their fathers:by section 5 
of the act of February 28, 1891 (26 Stat. 795, 25 U.S.C. 371) -—-- 


143 


eh 


_ INDEX-DIGEST 


INDIANS—Continued . . 
DOMESTIC -RELATIONS—Continued. 


2A person of Indian descent, of y Indian plood, who ' is an aneoliea: 


. Imember..of.an Indian Tribe.and possessed - of Indian trust land 


% including | his. own. allotment, and. who is recognized by his tribe 
and the Federal Government as an Indian, is validly married to 


253 


Page 


a person of the Negro race, since the miscegenation statute of the a= 


state in which the marriage took place did not prohibit an 


- Indian from marrying a NSERC Se ar ee fil ee 
PROBATE | — . 


3. Under the provisions of the Act. of April 18, 1912 (37 Stat. 86), the 


approval by the Secretary: of the Interior of an ‘Osage Indian’s © 


will which contains a revocation clause shall effectively revoke 


prior wills of the testator even though the approved will fails as 
‘a dispositive instrument by. operation of: law because of: the 
testator’s subsequent marriage—-—-—--— Ss eeee jaws weieeetane | 


IRRIGATION CLAIMS 


385 


143 


(See- also Bureau of Reclamation, Eminent: Domain, Reclamation : | 


- Lands, Torts) 
GENERALLY . 

1. Under Public Works ‘poretriation Acts, an award may be made 
only upon ‘a showing that the: damage was the direct result of 
‘nontortious activities of employees of the Bureau of Reclama- 
ATOM 8 ae a cE oe a a lad eh etn) 8 

INJURY es 
Animals and Livestock ' 


2. Damage caused by bur rowing animals cannot be said to be the direct 


result of nontortious activities of the Bureau of Reclama yon a: 


‘MINERAL LANDS 
. NONMINERAL ENTRIES 


1. Where a regulation is amended to Temove the requirement that _ 


; entrymen on or claimants of lands which are determined to be 
| “prospectively, valuable. for oil or gas after entry but before the 
entry or claim has been perfected must file a waiver of rights 
' to the oil.and' gas for which the land has been found prospec- 
_ tively valuable and to substitute a different procedure in such 
a cases, the provisions of the amended regulation will be applied 
ie to claimants and entrymen who have appealed to the Secretary 

~ from the demand made under the former regulation that they file 


a waiver, if there are no adverse rights or if the interest of the 7 
ae AE. 


' United States will not be pr ejudiced THETODY 22 coe Se 
2. The act. of March 8, 1922, was an ‘extension to the territory of 


198 


193 


Alaska of the principles of the earlier surface homestead acts 


~ which did not apply to pale 3 i ose neds 


MINERAL LEASING ACT FOR ACQUIRED LANDS 
CONSENT OF: AGENCY - : 


ane ‘Under ‘the’ Mineral Leasing ‘Act for eee ‘Lands, the Sgeie 


TZ 


of the Interior is not required to reject an offer to lease for oil 
and gas-‘purposes land conveyed to a State in which the United 


: _ States has reserved a fractional mineral interest because the 


_ offeror refuses. to accept the terms announced by the State as Me . 


25400 INDEX-DIGHST 


. MINERAL ‘LEASING ACT FOR ACQUIRED LANDS—Continued fee oo, 
- CONSENT OF AGENCY—Continued Page 
the condition of its consent a the issuance of the lease ‘ whether 

to lease or not to. lease must be based upon a determination 

_'. whether the best interests of the United States will be served 
THOP@DY - nest Soe Seo oe ee eee 171 


MINING CLAIMS 
(See also Multiple Mineral Development Act and Surface Resourees 
Act) 
DETERMINATION OF VALIDITY © 
1. When a nonmetallic mineral is not of extremely wide occurr ence ona 
. when a general demand for that mineral exists, it may be enough, 
instead of showing an actually existing market for the products 
of that particular mine, to show that a general market for the 
_ substance exists of a type which a reasonably prudent man would ~ 
be. justified in regar ea as one in 2 Which he could ase of those :, 48; 
s  SDROCUCIS +5 ations ue ee See ee ee ee " 145 | . 
2 Where the date on which a mining claim was located as Howi by a ; 
_. verified statement filed under the act of July 28, 1955, is a date ei 
when the land was within a first form reclamation withdrawal 
and so withdrawn from mining location, and after the verified . 
statement is filed, evidence is submitted by the mining claimants 
- tending to show that the claim was first located on a date when | 
the land was open to mining entry, the Department will: not 
declare the. claim null and void for having been located on land 
withdrawn from mineral entry without a hearing on the ques-— 
_ tion of the date on 1 Which the claim was pa eer ma 186-187 


“HEARINGS | 7 oe | | | 2 
3. Where the date on which a mining claim. was: located as shown bya. 
yerified statement filed under the act of July 28, 1955, is a date 
when the land was within a first form reclamation withdrawal _ 
and so withdrawn from mining location, and after the verified 
‘statement is filed, evidence is submitted by the mining claimants 
‘tending to. show that the claim was first located on a date when 
_ the land was. open to mining entry, the Department will not de- 
clare the claim null and void for having been located on land 
withdrawn from mineral entry without a hearing on the question. 
of the date on which the claim was are Pee Seis 186-187 


SURFACE USES 
A. Where, within the 150 ass: requized by the act. of J uly 23, 1958, a 
verified statement was timely filed setting forth the information — 
required by the act in connection with determining rights to sur- 
_ face resources on unpatented mining claims, the determination 
as to whether an allegedly mistaken reply on the verified state- 
ment may be. corrected after the 150- -day period has elapsed is: 
_a matter of administrative discretion_-__--..------------------- - 186 


NOTICE 
1. A finding is the: Geological seaee that land in Alaska is. -_prospec- 
avery valuable for oil and gas need not be published in the Fed- 
eral. ‘Register under the provisions of section 5(a)- of the Federal = 
_-Register Cb nnn tna nme mann Bastiat rete, Ce. * 


INDEX-DIGEST _ 


a NOTICE—Continued 


2 Ak decision dir ected to an individual requiring him to perform cer- 7 
tain acts: or suffer. cancellation of- his. ‘entry: need. not. be. ‘pub- | 


| - Page ; : 


‘lished under the Provisions: of section 5(a) of. the ‘Federal 


+ Register Atle oe ete ecole Sse ree eee eh oe 


ae ol AND GAS LEASES 
| ‘GENERALLY 7 


mr 


kL Where a determination. Has baat mde ‘under section 40. of the Min- 1s 
- eral Leasing Act that water struck while drilling for oil under an. 


: oil and gas lease is not presently valuable ‘and. usable at a reason- 
able cost. and where additional information is submitted. tending 


to show otherwise, the case will be remanded for a reconsidera- a ar 


- tion of the determination._______- es eee eee eee ee ee 


2. When. water: struck while drilling for oil under an oil and. gas lease © 


: issued pursuant to the Mineral. Leasing Act is. determined. to be 


91 2° 


~ valuable and usable at a reasonable cost for agricultural, domes-. ; 


tie, or other purposes, the land on which the well is located will 


7 _ be reserved as a water. hole and. the well operated or leased toaew = 
1 


. complish the purposes of section 40 of the Mineral Leasing Act... 


3 When water struck while drilling for oil under an oil and gas lease 


. issued pursuant to the Mineral Leasing Act is determined not to 7 
be valuable. and usable. at a reasonable. cost for: agricultural, 


_ domestic, or other purposes, the well is to be. plugged and aban-- ca 
- doned by the oil and gas ak eee 


_ ACQUIRED LANDS LEASES - : for 
A The limitation of: 2 560° acres ‘which may be incinded: in an acquired 


91 


~-lands oil-and gas lease offer is imposed. for the purpose of con- | 


fining the physical extent of a lease. and that acreage may not be 


“exceeded in an offer even though the United States owns less 
’ than the entire interest in the oil and gas deposits so that the net. 
acreage: chargeable to the offeror: and for which he. must pay 
‘ rental is less than As 560 Cc eee a een ae ren eee wea * 


_ ACREAGE LIMITATIONS - 


169 


. The regulation. ealling for the rejection of oil and gas lease offers - 
es where the acreage in. those offers, when added to the acreage in | 


: outstanding - leases and. pending lease offers of. the offerors, . 
would exceed the maximum acreage limitation on leases set forth. 


| in the Mineral Leasing Act is. designed to insure the proper ad-. *:_ | 


ministr ation of the act and. is well. within the. authority of the. Sec- 


- retary of the Interior as. the administrator of. that act___. Bor iages 


6. nen computing. an offeror’ s chargeable: acreage, it is. proper. to. include. : 
all his pending offers, even though such offers may: not have re-— 
_ eeived top priority ‘in drawings of simultaneously filed. offers 
- already 5 (eer roe ee re mn Sees Se eS oe me 
7 ‘The limitation of 2,560 acres’ which may be included in an acquired” a 
-” Jands oil and gas: lease offer is imposed for’ the’ purpose of con- 


it 


“fining: the’ ‘physical extent of a lease ‘and that acreage may not be o. 
"exceeded in an offer even though the United States owns less than ; 


' the entire: interest’ in the oil and gas’ ‘deposits: So: that ‘the: net 7 
acreage chargable to the offeror and for which he must: pay rental 
is less than 2,560 SCpegie ak ate aed oe ene oe 


256 4 7 oe INDEX-DIGEST: 


orl AND GAS LEASES—Continued 
APPLICATIONS 
‘8. Oil and. gas lease ofters ee were filed pebore: the amendment of 
- the Mineral Leasing Act by the act of September 2, 19680, and 
_ which are still pending are subject to the act of September 2, 1960, 


~ and offerors thereunder are properly required to consent to leases | 


subject to the terms of the act of September 2, DOGO Sees 
2. An oil and gas lease offer for separate tracts comprising less than 640 


Page 


acres: is. properly allowed: as to one tract which is surrounded . se 


iby land not available for leasing and pr operly rejected as. to an-_ 


. other tract which adjoins land that was available for. leasing 
- when the offer was filed but was not included in the offer-.__-_ = 
10. The limitation of 2,560 acres: which. may be included in an. acquired 
- lands. oi] and. gas lease offer is imposed for the purpose of con- 


fining the physical extent of a lease and that acreage may not be: 


_.exceeded in.an offer even though the United States owns less than 

the entire interest in the oil and gas deposits so that the net ac- 
_reage chargeable to the offeror and for:which he must pay rental 

4s less than 2,500 acres2o-0 oi ee ee ee 

11. An oil and gas-lease offer which contains a description of the land 
to. be leased placed upon the offer form by meaus of the duplicat- 

. jing process Known as “‘ditto’’. meets the requirement of a- is sins 

. mental. regulation that it be prepared in ink ~_--_-_~_-__~.~~-+_W. 

12, A. person who-selects the. land to be applied for, fills in the land de- 
_ seription .on .a.previously.signed oil and gas leage offer, and files 

the offer is the agent of the offeror and the offer to earn priority 

oe be accompanied by the statement eeconye by the pertinent 

_ regulation, 43 CFR 192.42(e) (4). eae ee nape cass as eats 

13. ee an oil and gas lease offer is filed by a person pur suant to a 
written agreement under which he is empowered to act as an 

. attorney.in fact for the offeror, the-offer to earn priority must be 
accompanied by the statement required by the pertinent regula- 
tion, 48 CFR 192.42(e) (4), even though the party’s offer is pre- 
pared in a manner not specifically pr ovided for in the agreement__ 

14. The Department’s regulation, 43 CFR 192.42 (e) (4), requiring state- 
ments of interest to be filed where an agent or attorney in fact 

has been authorized to act with respect to an offer is applicable to 


- a situation where the agent’s authority to act ceases with the fil- 


' ing of the offer____ Scene erates eect ee es ees 
Lb. A moncompetitive oil and gas lease erroneously issued Sean to 
- gn offer filed by one acting as an agent for the offeror without an 


- accompanying statement of any possible interest of the agent in 
the offer or the prospective | lease, as requir ed by regulation 43 
' CFR 192. 42(e) (4), is properly held: for eancellation_-—-------—- 


ASSIGNMENTS OR ‘TRANSFERS 


30 


163 


230 


230 


_ 230 


2oL 


236 


16. A partial assignment of an oil and gas lease. is a , document: required oe 


_ by law or decision to be filed within: a stated period. and as such 
_ comes within the provisions of the regulation relating: to filings 
- made on the next business day. when. the last day of the stated 

| period falls on a day when the office is officially closed__..----~- 


| INDEX-DIGHST | DET 


oul AND GAS LEASES—Continued oo Enae 
ASSIGNMENTS OR ‘TRANSFERS—Continued- ne rs Page | 
17. Where the regulation governing partial. assignments of record title. -¢ 
of a noncompetitive oil and gas lease does not require that a par- 
‘ tial assignment. of unsurveyed lands: describe ‘the lands assigned — 
- by metes and bounds, although the regulation pertaining to offers. 
does, a partial assignment is not to be denied approval: because 
-it-does not describe the lands by metes and bounds. 22 
18, A description by projection of the public land survey of. unsurveyed:- --~ 
! Jand conveyed by a partial assignment of the record title of an-oil 
: and gas lease is not déeféctive where there is-an established ‘public 
land © corner neetDy and the land’ ‘assiened: can! bé': accurately 
LOCH POO ae ae eee a ate ee 22 
19. Where an oil.and gas lease is issued pursuant:to an offer. for less 
:.. than 640 acres which offer is'defective for failure to include ad-; ~«. 
: joining land that. was available for leasing at the time the. offer 
- ‘was filed, and a proper offer for.the same land is pending. when | 
the lease is issued, the lease will ordinarily be canceled; but where 
. lease has been issued pursuant to such.a.defective offer, and the 
.. lease or.an interest therein has-been assigned, the lease will: not - 
be canceled:or otherwise acted ,upon pending. determination.as to © 
_. whether the assignee is a bona fide purchaser within the meaning  — © 
of the Mineral Leasing Apter remem amon E ETT .. 80 
CANCELLATION - one Soe M ee ge he satin Me ak : 
20. Where an oil and gas Tease: is. issued paPaubit ‘to é an offer for. ‘teas 
than 640 acres which offer is defective for failure to include ad- 
joining land that was. available for leasing at the time the offer 
. with filed, and a proper. offer. for. the same land is pending when 
_ the lease is. issued, the lease will ordinarily be canceled; but 
_where a lease has been issued pursuant.to such a defective offer, 
and the lease or an interest therein has been assigned, the lease... | 
_ will not be canceled or otherwise acted upon pending determina- . 
- tion as to whether the assignee is a bona fide purchaser. within 
the meaning of the. ‘Mineral Leasing. Act... eee Si ani reed ree a 80 
21, Where an oil and gas lease is issued to. an offeror whose offer earned 
— no priority because it was. not accompanied by a required state- | 
“ment of the agent as to his possible interest and there was pend- 
ing prior to the issuance of the lease a proper offer filed by a quali- - 
. fied: junior applicant, the’ lease must, be cine ce eninewds oot cal - 236 
CONSENT OF AGENCY _ : ome ere enter ya 


_ 22. Under the Mineral Leasing Act ‘for Acquired Lands, the ‘Secretary | 
- of the Interior is not required to reject an offer to lease for oil 
and gas purposes land conveyed to.a State in which the United - 

States has resérved a fractional mineral interest because the. . 
. offeror refuses to. accept the terms announced by the State as the 
. condition of its consent tothe issuance of ‘the lease; whether to 
. lease.or not to lease must be based upon a determination whether — 
the best interests of the United States wiil be served thereby___._ 171 


| Re | INDEX-DIGHST 


orn AND GAS EEASES—Continued 
okt & DESCRIPTION OF LAND 


23. ‘Where: the regulation. governing s partial assignments of sacond: title. 


of a noncompetitive oil and gas-lease does not require that a par- 


tial assignment.of unsurveyed lands describe the lands assigned 
by metes and bounds, although the regulation pertaining to offers . 


does, a. partial assignment is not to be denied approval because it 
does not describe the lands by metes and bounds__.._____.. een ee 


a4, A. description by projection of the public land. survey of unsurveyed | 


land conveyed by a partial assignment of the record title of an 
oil and gas lease is not defective where there is an established 
public land corner. nearby and the land assigned can ane paccurs ely 


DISCRETION TO LEASE 
25. Under the Mineral Leasing Act for Acquired iands: the é acaey of 


_- the Interior is not required to reject an offer to lease for oil and - 


gas purposes land conveyed to a State in which the United States 
has reserved a fractional mineral interest because the offeror 
refuses to accept the terms announced by the State as the condi- 
tion of its consent to the issuance of the lease; whether to lease or 
not to lease must be based upon a determination whether the best 
interests of the United States will be served thereby._..--.----- 


FUTURE AND FRACTIONAL INTEREST ‘LEASES 


26. The limitation of 2,560 acres which may be included in an acquired 


lands oil and gas lease offer is imposed for the purpose of confin- 
Ing the physical extent of a lease and that acreage may not be 
exceeded in an offer even though the United States owns less than 


the entire interest in ‘the oil and gas deposits. so that the net acre-. 


~~ age chargeable to the offeror and for which he must pay rental 
is less than 2,560 ee ewe ae eae 
NONCOMPETITIVE LEASES © eae ares : 

27. Oi] and gas lease. offers which were filed before the amendment of 

the Mineral Leasing Act by the act of September 2, 1960, and 
“which are still pending are subject to the act of September 2, 

1960, and offerors thereunder are properly required to consent to 

leases subject to the. terms of the act of September 2; 1960__- el 
PRODUCTION , | 

: 28. All the leases included. within a unit agreement are made one lease 


as far as production is. concerned. Consequently, actual.produc- ... 
tion on any lease in the unit is constructive pr oduction on. all . 
other leases in the 1 | Oe etre eoereee er 


RENTAL 


re The automatic termination provision in section 81 of the Mineral. 


. Leasing Act, as amended, does not apply to a situation where, 
due to other contingencies, additional rent may become due on a 
date other than the anniversary date of a aie eee ee 
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172 


14 . 


110 
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. OIL AND GAS LEASES—Continued 


640-ACRE LIMITATION 


259° 


’ Page 
80. An. oil and. gas lease offer for separate tracts comprising. less than — 


= GAO. acres is properly allowed as to one tract which is surrounded . ; | 
_by land not available. for leasing | and properly rejected as to. 


another tract which adjoins land that was available for leasing 


- when the offer was filed but was not included in the offer___-__... 


‘BL Where an oil and gas lease is issued pursuant. to an offer for less than : - 


. 640 acres which offer is defective for failure to include adjoin-_ 


; ‘ing land that was available for leasing at the time the offer was 


filed, and a proper offer for the same land is pending when the — 
lease is. issued, the lease will ordinarily be canceled; but where ~ 
a lease has been issued pursuant to: such a. defective offer, and 


the lease or an interest therein has been assigned, the lease will 


not be canceled or otherwise acted. upon pending. determination i: 


me as to whether the assignee is a bona fide purchaser within the 


7 ‘meaning of the. Mineral beans roe ae eee . 


‘TERMINATION ec: eae 7 
32. The automatic iecminntion provision in: section 31 of. the Mineral 
Leasing Act, as. amended, does not apply to a situation where, 


due to other contingencies, additional rent may become: due on a. : 
date other than the anniversary date of a. pearance paras: e 


‘UNIT AND COOPERATIVE AGREEMENTS | _ pe 
33. All the leases included within a unit agreement are made one lease as 


cram 


far as. production is concerned. Consequently, actual production = 


on any lease in the unit is constructive production on: alt other |. 
~ eases in the Vibe ote cee ee ee: een Chena See eee 


- 84. a unitized ‘lease shall not. be subject to automatic termination under 


- section 81 of the Mineral Leasing Act if: there is a producing or = 


producible well anywhere on the unit ———------a2--a--- as Bape wares 


i PATENTS AND COPYRIGHTS — 
os (See also Inventions) 


110" 


110 Bu 


| 1. Section 6 of the Coal Research Act. of. J uly T, 1960 (74 Stat. 337, 30 


7 U.S.C. 666) requires that patents on inventions. resulting’ from — 
~ Government-financed research and development work under the -_ 
_ Act be available to ae oe pupae: without royalty: or other _ 


-restriction pment a a Sg ee ees 
De Section 4b of the Saline Water Conversion Ret of September 22, 1961 
(1 Stat. 628, 42 U. S.C. 1954b). requires that patents on inven- 

tions resulting from: Government-financed research and develop- 


- ment work under the Act be available to the general public with- a 


out. royalty or other restriction__..... oes ei eee ee a 
3 Section 4 of the Helium Act. Amendments of September 18, “1960 


(74 Stat. 920, 50 U.S.C. 167b)- requires that patents on. inventions 


resulting from Government-financed research and development 
work under the Act be available. to the pence public atone 
royalty or other restriction__—---_-----~-- peeieio leak wee Bibra 


BE. 
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PATENTS AND COPYRIGHTS—Continued = 


4, Section 6 of the Coal Research Act of July 7, 1960 (74 Stat. 337, 80 ~ 


U.S.C. 666) requires the Secretary to take steps to assure that 
background patents essential to the practice of patents or the use. 
- of processes resulting from research and development. contracts 


issued under the Act be available to the general publi¢ on Treason- | 


SOG BOING oso 6, ae oe ee es 
5. Section 4b of the Saline Water Conversion Act of Septeniber 22,-1961 : 


(75 Stat. 628; 42 U.S.C. 1954b) requires the ‘Seerétary to: take 

steps to assure that background patents essential: to the ‘prac- 

tice of patents: or the use of processes resulting from research 

and development contracts issued under the Act DE available to 

the general public on reasonable terms_..--- = 

6. Section 4 of the Helium Act Amendments of Septediber 18, 1960. 
(74 Stat. 920, 50 U.S.C. 167b) requires the Secretary to take 

oe steps to assure that background patents essential to the prac- 

-- tice of patents: or the use: of processes resulting: from research 


Page 


54 


and development contracts issued under the Act be available'to..- - 


'. the general public on reasonable terms...-.-_~---.--------. 


PRIVATE EXCHANGES 

GENERALLY — ee 

al The Department’s policy’ ‘statement of February 14, 1961, which states 
that no private exchange will be consummated except where .it is 


:..ghown that'a compelling. reason exists for: acquiring the offered -. . 


. lands to augment a long range Federal resource management 
program, is not to be read. as compelling the Secretary to disap- 
prove an exchange, absent. a showing.of compelling need to ac- 


quire the offered lands, even though: he determines in considera-'. | . 


- tion of all circumstances. of. the case that the ecnenee will be: in 
<2 LHOUDUD UG: INEROSE2 ou oS eee ee ee ee 


PROTESTS 
1. Where a proposed private exchange inaets the atatatory: Pegaisenent 


121 


of equal :value between the offered. and the selected land and it:: : 


appears that the exchange. will be in. the public interest, protests 
‘against the exchange are properly dismissed___.--_.--__--25-— 


2. A protest by an oil and gas ‘lessee against a proposed private exchange | 


is properly dismissed where the exchange, if consummated, will 


reserve title to: the oil and gas deposits in. the selected land ¢cov--. 


ered by the lease in the United States for so long as the oil and 

gas lease remains in: PONCE ae ne esis Sa 
PUBLIC INTEREST _ oan a ; : 
By, ‘The: benefit to. the public interest which must be shown before’ a priv- 


- ate exchange may be approved is not limited to the interest of the 
- public in the management of grazing lands. Such an exchange © 


~ may be approved if it is determined, on balance, that the public 
generally will be benefited through the acquisition of the selected 


-. ]and. by. the exchange. applicant, provided land of equal value is. 


Offered: it exchanresc2 os oe a ewe eee ? 

4, The fact that consummation of a private exchange may adversely af- 
fect the livestock operations of protestants who have enjoyéd 
grazing privileges on the selected land does not warrant a deter- 
mination that the exchange is not in the publie interest..-._--_.. 


121 


a 
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PUBLIC SALES 
‘GENERALLY 
_ 1... The conservation policy announced on February 14, 1961, does not Te@-, 


quire the cancellation of a public sale held prior to the announce- : 
~ ment because, after the date of the sale, the market value of the — 
‘land has increased substantially over its value on the date of sale_.- 


2. The consummation of a public sale, under the conservation policy 
announced on February 14, 1961, will depend upon whether the 
amount bid or offered by the successful purchaser is equal to or 


~ over the fair market value of the land on the date of the sale. _ 


REGULATIONS 
(See also Administrative Procedure aus 
- APPLICABILITY | 


4 Where a regulation is amended to remove the requirement that entry- 


“men on or claimants of lands which are determined to be prospec- 


tively valuable for oil or gas after entry but before the entry or 


~ claim has been perfected must file a waiver of rights to the oil and 


gas for which the land has been found prospectively valuable and 


to substitute a different procedure in such cases, the provisions — 


_ of the amended regulation will be applied to claimants and entry- 


_men who have appealed to the Secretary from the demand made 
under the former regulation that they file a waiver, if there are 


* no adverse rights | or if the interest of the United States will not be 


VALIDITY. | | , 
2 The regulation calling for the rejection of oil. ‘and gas lease. offers 
where the acreage in those offers, when added to the acreage in 
outstanding leases and pending lease offers of the offerors, would 


exceed the maximum acreage limitation on leases set forth in the - 
Mineral Leasing Act is designed to insure the proper administra- = 


_ tion of the act and is well within the authority of the Secretary 
. of the Interior as the administrator OL that selico sss ce Ses 
RIGHTS- OF-WAY | | | : | 


(Se also Indian ‘Lands, Outer Continental Shelf Lands Act, 
- Reclamation Lands) 


ACT OF MARCH 3, 1891. 


1. An. application for a right-of-way for a aie ‘site and pipeline is 


_ properly rejected for the development of. water discovered in 
_ drilling for oil and gas under. an oil and gas lease issued under 
- the Mineral Leasing 2 £1 eee en Ae DERE atari ieee See ae 


ACT OF FEBRUARY 15, 1901 


2. An application for ‘a right-of-way cn a well site and Sieeline ig 
--: properly rej jected for the development of water discovered in drill- 
ing for oil and gas under an oil and gas lease issued. under the . 

Mineral Leasing, oe eee omnis Si erelan cnn ween seen ae tater f 
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91 
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RULES OF PRACTICE 
APPEALS 


9, 


is 


jn) 


Generally i | 
1. The Board of Contract appens lacks jurisdiction to reform or Tes- 


. MOG: CONUIAG Ses ta as oe eke oh cee - 
Where a party to an appeal has previously requested reconsideration | 


Page 


25 


of a decision and the Board has: issued a decision upon such recon- ams 


| sideration, the Board is without authority to entertain a request 
by. that par ty for a further reconsideration... Bee aie tee eee . 
Where a request for reconsideration of a decision of the Board is not 


persuasive of error by the Board, the decision will be affirmed. - 


Where a request for reconsideration. of a decision of the Board is not 


persuasive of error by the Board, the decision will .be. affirmed. 


Where the Board finds on reconsideration that its determinations 
: under. its prior decision as to the amounts of equitable adjust- 
- ments due under the Changes clause were not sufficient, the Board 
will modify its decision gdecOrdingly A. sss Soe eterna eee | 
‘Where a request for reconsideration is not per suasive of: err or. by the . 


Board, the decision will be affirmed en ees sige easaah ci ie eee cat cles 


. The Department of the Interior Board of Contract: reais is not an : 

; intermediate board, and further appeals may not be taken within . & 
the Department from the Board’s decisions. Such decisions are _ 

222... 


final for the Department (43 CFR 4.4)-----_----- 


a ie ‘The purpose of the holding of conferences pursuant to 48, CFR 4.9 


10, 


ae 


is the simplification and sharpening of issues; the possibility. of 


11 


At 


43 


119 


obtaining stipulations, admissions of facts, and the introduction of 7 


- documents; the determination of the number of witnesses and 
_ the limitation of expert witnesses, if any; and the discussion and 
- consideration of such other matters as may aid im the pears a . 
OE eS a oe ed : 
Under a change order for elimination of part of the work, where the ; 

| --eontracting officer considers but omits to complete the equitable — 
ae adjustment of the time allowed for performance of the remainder 
of the work, and the contractor has not appealed as to that omis- — 
- gion, the Board will take jurisdiction de novo as to such errors : 
~ or omissions and will determine the equitable adjustment_..____ * 
. The Board will generally remand a claim not previously presented oa 


to the contracting officer. Under the unusual circumstances sur- 
rounding this appeal, the claim will not. be remanded, ‘since the 


Dismissal | | ps 4 | 
Appeals will be dismissed when the partios notify the Board that 


‘they have reached agreement on an equitable settlement to carry 


- out decisions of the TROOP. os os 
An appeal will be dismissed by the Board for. lack of jurisdiction 


‘where the contractor’ s claim is based on breach of contract, in- 


| volving expense of defending injunction litigation by third ee 
se a contractor_—-_~--~W-~~-~-------~--~-~--------- tes ee a 


223 


215 — 


ends of justice would not be served when ‘such remand would er a 


~ cause further aelay in the disposition of the elaim_-—--~--------~ - 215 


mit) 
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‘RULES. OF PRACTICE—Continued 
 APPEALS— Continued - . 
Dismiss al—Continued 


‘T, An appeal involving a claim for additional nepunpénsntlon ‘under the 


7 Changed Conditions clause of a construction. contract, based on. 
“an overrun in excavation quantities, will be dismissed where the . 


263 


Page - 


‘contractor. knowingly submitted an improvident unbalanced bid 


-in ‘reliance: upon the Government’s erroneous estimates; where the 
conditions actually encountered: did‘ not differ materially’ from 


those shown on the drawings, specifications and logs: of explo- 


_. ration,.and such -conditions could: have been reasonably antici- . 

_ pated from a study of the drawings, specifications and logs of ex-- 

_ ploration, or an. examination of the |) no aie 135-1386. 
13. An appeal ‘based on claims for costs of unreasonable delay while ~~ 


awaiting the issuance of a. change order will be dismissed. as con- 


‘stituting an alleged breach. of contract over which the Board. has io oe 
no jurisdiction_-__--_-.----~----~~-->----~--~--=--=-=-----=-- . 


Standing to App eal. 


147 : 


14, ‘The Board has jurisdiction of: apnea eresonted i a prime: ne | 


tor in behalf of: a subcontractor involving: claims for additional. 


- costs of performance._------ eee ASCE ES op ca een BERR 


Statement of Reasons ? 


102, 


7 45. An n appeal to the Secretary will be dismissed when the: appellant fails: 2 | 


"to. file: a. statement of reasons in. n support of his: aerate 


‘Timely Filing : 


~ 16, An appeal to the nate will be Paiamised when the appellant fails = 


to tr ansmit the. filing fee for. the appeal within the 80-day period 
| - allowed for filing the notice of ie ese goer 


‘EVIDENCE 


71 


or 


AT Where a document on its face Indicates thie granting of an extension a 
| of time for performance of the contract, a contrary.interpretation — 


ee by the Government will be disregarded, by the. Board. Even if. 
. the document is found to. be ambiguous, the:doctrine of COMI G: 


-proferentem would ADDIS aes eee 


119 


18. Proof. of.a. delay. by. the. Government does not: per se give a contractor ne! 


a right to an extension: of time in the absence of evidence that — 
the Government’s delay caused a delay in the contractor gi." 
| performance Se Pe cy ae nea IEE eee ee ee ete are eae ce 
19, Where an official report. of the ‘Weather Bureau states that new low ° 


temperature records were established for the month in which — 


there was delay ‘in performance of the contract because: of al- | 
eae legedly: cold. weather, such evidence will be accepted by the Board. . 


as. meeting the criteria for establishing a claim of unusually 2 


: severe weather as an unforeseeable cause : Of delay------------- 
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RULES OF PRACTICE—Continued Pes, ; yes 
WITNESSES a 4 


20. The purpose of the holding of conferences Scceadin te 43 .CER. 4.9 
_ is. the Simplification . and sharpening of issue; the possibility a 


. of obtaining. stipulations, admissions of the facts, and the introdue- 
.. tion of documents ; the determination of the number of witnesses 
-and the limitation of expert, Witnesses, . if any; and, the discus- 
. gion and. consideration of such other matters as may aid in the 

disposition of: appeals.o.----2u a eee ence 


SALINE WATER PROGRAM 


1. Section 4b of the Saline Water Conversion Act of September 22, 1961 
(75 Stat. 628, 42 U.S.C. 1954b) requires that patents on inven- 


tions resulting from Government-financed research and develop-— 
ment work under the Act be available to the general public with- - 


out royalty or other restriction______.w 
2. Section 4b of the Saline Water Conversion Act of Sepiaiiber 22, 1961 
(75 Stat. 628, 42. U.S.C. 1954b) requires the Secretary to take 
steps to assure that background patents essential to the practice 


Page 


225 


. of patents or the use of processes resulting from research and - - 


~ development contracts issued under the Act be: available to the 
_ general public: on reasonable PETES Sotelo eset eres nrerace 


STATE SELECTIONS 
_ (See also School Lands, Swamplands) 


4 An application to select land under the community purposes aati of 


: subsection 6(a) of the Alaska Statehood Act is properly rejected 


| - for failure to include a minimum of 5, 760 acres in the selection, __ 


subject to the opportunity afforded. to the State to show that 


the selected land i is isolated from other. tracts open to selection__ 


7 STATUTORY CONSTRUCTION 
IMPLIED REPEALS 


1. While the law generally does not. favor repeals by implication, the . 
~ amendment of an act by the substitution of language which omits © 
- the words of a previous intermediate amendment constitutes a 
. Tepeal of that intermediate amendment, in the absence of indica- 
. tions of: a. contrary Congressional intent...---.__..-_-__. eae 


SURFACE RESOURCES ACT . 
GENERALLY 


1. Where the date on which a mining claim was located as shown ay. a 


verified statement filed under the act of July 23, 1955, is a date 
_ when the land was within a first form reclamation withdrawal 


and so withdrawn from mining location, and after the verified | 


statement is filed, evidence is submitted by the mining claimauts 
_ tending to show that the claim was first located on a date when 
the land was open to mining entry, the Department will not de- 
clare the claim null and void for having been located on land 
withdrawn from mineral entry without a hearing on the ques- 


190 


. 208 


tion of the date on which the claim was located tea Bose hse es 186-187 


INDEX-DIGEST | — 265 


SURFACE RESOURCES ACT—Continued 
VERIFIED STATEMENT _ | “Page 
2. Where, within the 150 days required by the act of July 28, 1955, a . 
verified statement was timely filed setting forth the information 
required by the act in connection with determining rights to sur- — 
face resources on unpatented mining claims, the determination 
as to whether an allegedly mistaken reply on the verified state- 
ment may be corrected after the 150-day period has elapsed is | 
a matter of administrative discretion... eae rT ene ee 186 
TORTS | 
GENERALLY 
i a the administrative determination of claims under the Federal Tort 
Claims Act the individual interests of a subrogor and subrogee 
for convenience are, sometimes, each referred to as an individual 
claim. However, they are only interests in the same single claim. 
If the combined interests of subrogor’ and subrogee exceed the 
administrative jurisdictional limit of $2,500, the claim may not 
be considered administratively ioe iiss ln bl sa aga ose stares ee 193 


WATER AND WATER RIGHTS 


GENERAL LY 


1. Where a determination has een made under section 40 of the Miner al 
Leasing Act that water struck while drilling for oil under an oil 
and gas lease is not presently valuable and usable at a reasonable | 
eost and where additional information is submitted tending to 
show otherwise, the case will be remanded for a reconsideration 
of the MeLCRMNA MONA eee ee cele e etc ee 91 
2. When water struck while drilling for oil eaides an oil and gas lease 
issued pursuant to the Mineral Leasing Act is determined to be 
valuable and usable at a reasonable cost for agricultural, domes- 
tic, or other purposes, the land on which the well is located will 
be reserved as. a water hole and the well operated or leased to 
: accomplish - the purposes of section 40 of the Mineral. Leasing | 
ge eM tN ee a eh ar Ce ak 91 
-:? When water struck while drilling for oil under an oil and gas lease | 
issued pursuant to the Mineral Leasing Act. is determined not to 
be valuable. and usable at a reasonable cost for agricultural, 
- domestic,. or other purposes, the well is to be plugged and aban- 
doned by the oil and gas NOSSCC 5 note se ee 91. 


WITHDRAWALS AND RESERVATIONS 
“RECLAMATION WITHDRAWALS 


A. Vacant unentered publie land within an. irrigation district which has | 
-. been designated under the Smith Act (act of August 11, 1916) may 
thereafter be included in a reclamation withdrawal; and when — 
go withdrawn the land is not subject to entry under the cease | . 
Land Fe en RP a ee Ee aot an Sisceetsee 181. 
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